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INTRODUCTION 


The Constitution, in Article III, Section 2, in providing that the 
judicial power of the United States “shall extend to all Cases in Law 
and Equity,” of certain defined categories, recognizes the distinction 
between actions at law and suits in equity. Amendment VII empha- 
sizes the distinction by providing that “In suits at common law, 
where the value in controversy shall exceed twenty dollars, the 
right of trial by jury shall be preserved,” and so on. In an early 
case' the Supreme Court painted out that the acts of Congress had 
distinguished between remedies at common law and equity, and 
that to effectuate the purposes of the legislature, “the remedies in 
the courts of the United States are to be, at common law or in 
equity, not according to the practice of state courts, but according 
to the principles of common law and equity, as distinguished and 
defined in that country from which we derive our knowledge of 
these principles.” This statement has been quoted and emphasized 
many times.’ 

Again, the Supreme Court has said that “the equity jurisdiction 
conferred on the federal courts is the same as that which the High 
Court of Chancery in England possesses.’* The remedies available 
are those which had been devised and were being administered by 
the English High Court of Chancery at the time of the separation 
of the countries.* Following English precedents, the Judiciary Act 





* Of the law firm of Ohlinger, Koles, Wolf, & Flues, Toledo, Ohio. 

1 Robinson v. Campbell, 3 Wheat. 212 (U.S. 1818). 

? Bennett v. Butterworth, 11 How. 669 (U.S. 1850); Thompson v. Cen- 
tral Ohio R.R., 6 Wall. 134 (U.S. 1868); Matthews v. Rodgers, 284 U.S. 521 
(1952). 

’ Mississippi Mills v. Cohn, 150 U.S. 202 (1893). 

* Atlas Life Ins. Co. v. W. I. Southern, Inc., 306 U.S. 563 (1939) 
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of 1789 provided that “suits in Equity shall not be sustained in either 
of the courts of the United States, in any case where plain, adequate 
and complete remedy may be had at law.” 

Upon the historical foundation so often referred to by the Su- 
preme Court we erected our federal judicial edifice. The building 
was separated into two compartments by a dead wall extending 
from the basement to the roof. On one side of the wall was the 
compartment labelled “law,” and on the other the compartment 
designated “equity,” and for 126 years, until the Act of March 3, 
1915,° there was no means of intercommunication between the two 
compartments. The suitor who mistakenly entered the wrong com- 
partment was forcibly ejected, and was obliged to reframe his 
pleadings and enter the proper compartment from the outside.’ 

The procedure at law was required by various process acts to 
be the same as that used in the supreme courts of the various states 
in which federal courts were held,* and finally the Conformity Act 
required, generally, that it conform “as near as may be, to the 
practice, pleadings, and forms and modes of proceeding existing at 
the time in like causes in the courts of record of the State in which 
such district courts are held, any rule of court to the contrary not- 
withstanding.” 

For suits in equity the Supreme Court prescribed, from time 
to time, its Equity Rules.’’ 

This dual system caused confusion. In 1848 New York adopted 
the Field Code of Procedure. Many western states enacted codes 
modeled largely after the Field Code, while others, notably Ilinois 
and Michigan, preserved the procedural distinction between law 
and equity and the forms of common law pleading. In requiring 
conformity “as near as may be” —a phrase upon which every fed- 
eral court, in time, exercised its dialectics — the Conformity Act 
added to the confusion of practice. 

About the year 1910, the American Bar Association undertook 
the study of this situation and the possible means of remedying it. 
Its Committee on Uniform Procedure prepared a bill authorizing 
the Supreme Court to prescribe by general rules for the district 





51 Srat. 73 (1789), 28 U.S.C. §384 (1940). 

6 38 STaT. 956 (1915), 28 U.S.C. §397 (1940). 

7 Thompson v. Central R.R., 6 Wall. 134 (U.S. 1868). 

8 Temporary Process Act, Act of Sept. 29, 1789, 1 Star. 93; Permanent 
Process Act of May 8, 1792, 1 Srat. 275; Process Act of May 8, 1792, 4 Srar. 
278, providing for federal courts in states admitted since 1789; Act of August 
1, 1842, 5 Srat. 499, extending the provisions of the Process Act of 1828 
to courts of the United States held in states admitted since 1828. 

® Conformity Act of June 1, 1872, 17 Star. 197. 

10 First Equity Rules, 7 Wheat. 5 (U.S. 1822); Equity Rules of 1842; 
Equity Rules, 1866-1911; Equity Rules, 1912; see HOPKINS, FepERAL EQUITY 
Rutes ANNOTATED (8th ed. 1933). 
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courts the forms of process, writs, pleadings, and motions, and the 
practice and procedure in actions at law. For fourteen years, the 
bill, or one similar to it, was introduced in every session of Con- 
gress, but in every session it failed of passage either because of 
active opposition or by reason of lack of interest. In 1927 there was 
added to the bill a section giving the Supreme Court the power to 
unite the general rules prescribed by it for suits in equity with 
those in actions at law. The Senate committee reported the bill 
favorably, but it died in the Judiciary Committee of the House." 


All these efforts of the American Bar Association proving un- 
availing, the committee, in 1930, recommended that the Association 
“cease to press this bill by general agitation all over the country,” 
but that it confine itself to having the bill introduced regularly in 
Congress and to keeping in touch with it.’* Then, in 1934, the bill, 
in substantially the same form in which it had been introduced in 
1927, was again introduced, and with the backing of the new ad- 
ministration, passed both houses of Congress and became a law on 
June 19, 1934.** 


On June 3, 1935, the Supreme Court announced that pursuant 
to Section 2 of the Act it would “undertake the preparation of a 
unified system of general rules for cases in equity and actions at 
law” in the district courts of the United States, “so as to secure 
one form of civil action and procedure for both classes of cases, 
while maintaining inviolate the right of trial by jury in accordance 
with the Seventh Amendment of the Constitution of the United 
States and without altering substantive rights.” To assist it in this 
undertaking the Court appointed an Advisory Committee made up 
of eminent practitioners and teachers of law."* 

The Committee prepared and submitted to the bar in May, 
1936, and in April and November, 1937, drafts of the rules proposed 
by it. The final draft was adopted by the Supreme Court on De- 
cember 20, 1937, and the Chief Justice was directed to transmit the 
proposed rules to the Attorney General with the request that he 
report them to Congress at the beginning of its regular session in 
January, 1938. This was done, and in accordance with the terms of 
the Enabling Act the Federal Rules of Civil Procedure took effect 
after the close of the session on September 16, 1938. 

On November 6, 1939, the Supreme Court requested the Ad- 
visory Committee to prepare and submit to the Court such amend- 
ments as they might deem advisable,’® and on January 5, 1942, it 





1152 A.B.A. Rep. 396-401 (1927). 

1255 A.B.A. Rep. 91 (1930). 

1848 Star. 1064 (1934), 28 U.S.C. §723b, c (1940). 
14295 U.S. 774 (1935). 

15 308 U.S. 641 (1939). 
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ordered that the surviving members of the Advisory Committee, or 
so many of them as would be willing to serve, “be designated as a 
continuing Advisory Committee to advise the Court with respect 
to proposed amendments or additions to the Rules.”'* This was 
very necessary. In the years since the Rules went into effect the 
courts — the Supreme Court, the circuit courts of appeals and the 
district courts — have handed down almost 10,000 reported opinions 
construing and interpreting the Rules. Following the Court’s order, 
the Advisory Committee studied the operation of the Rules and 
published reports of proposed amendments in May 1944, May 1945, 
and June 1946. Amendments covering 33 of the original 86 rules 
were adopted by the Supreme Court,’’ and were reported to the 
Eightieth Congress at the opening of the first regular session begin- 
ning on January 3, 1947. They went into effect three months after 
the adjournment of that session,’® or on March 19, 1948. 


PoLicy OF THE RULES 


The Rules govern the procedure in the district courts of the 
United States “in all suits of a civil nature whether cognizable as 
cases at law or in equity.”'’® Their general policy requires that a 
cause be adjudicated on the merits, and that technicalities of pro- 
cedure and form be not allowed to determine the rights of liti- 
gants.*° The time is past, it has been said, when inadvertent or 
technical failures, or omissions that can be supplied, will wreck 
the right decision and a case,*' and courts have warned that we 
should no longer look upon a lawsuit “as if it were in the nature of 
a cockfight so that the litigant who wishes to succeed must try and 
get an advocate who is a game bird with the best pluck and sharp- 
est spurs”;** and that the Rules have superseded “the sporting 
theory of justice.”*4 


16 314 U.S. 720 (1942). 
17The amendments adopted relate to the following rules and sub- 
divisions: 6 (b), (c); 7 (a); 12 (a), (b), (ce), (d), (e), (£), (g), Ch); 13 (a), 
(g), (i); 14 (a); 17 (b); 24 (a), (b); 26 (a), (b); 27 (a), (b); 28 (a); 33; 
34; 36 (a); 41 (a), (b); 45 (b), (d); 52 (a); 54 (b); 56 (a), (c); 58; 59 (b), 
(e); 60 (a), (b); 62 (b), (h); 65 (c); 66; 68; 73 (a), (g); 75 (a), (b), (d), 
(g), (h), (m), (mn), (0); 77 (d); 79 (a), (b), (ce), (d); 80 (a), (b); 81 
(a), (c), (£); 84; 86 (b). Amendments proposed by the Committee to the 
following rules were not adopted: 25 (a); 30 (b); 50 (a), (b). 

18 See House Concurrent Resolution 127 (Dec. 19, 1947). 

19 Rule 1, Federal Rules of Civil Procedure, 28 U.S.C. following §723 
(1940). 

20 Victory v. Manning, 128 F. 2d 415 (C.C.A. 3d 1942). 

21 Knutson v. Metallic Slab Form Co., 132 F. 2d 231 (C.C.A. 5th 1942). 

22 Barnett v. Jaspan, 124 F. 2d 1005 (C.C.A. 2d 1942). 
23 Hoffman v. Palmer, 129 F. 2d 976, 996 (C.C.A. 2d 1942). 
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PLEADINGS 


In 1808 Mr. Joseph Chitty published in London his famous 
work on Pleading. By the year 1851 it had gone through eleven 
American editions. Together with Blackstone’s Commentaries it 
provided the basic training for lawyers for the greater part of the 
last century. 

Mr. Chitty defines pleading in the following terms: 


Pleading is the statement in a logical and legal form 
of the facis which constitute the plaintiff’s cause of action, 
or the defendant’s ground of defense; it is the formal mode 
of alleging that on the record, which would be the support 
of the action or the defense of the party in evidence... . 
The grand object contemplated by the system is the pro- 
duction of a certain and material issue between the parties, 
upon some important part of the subject-matter of dispute 
between them.* 


Bates, which is the Bible of the Ohio pleader, says: 


There must be pleadings and an issue made up by 
them.” 


But the quest for an issue frequently defeated justice, and the 
Supreme Court, in a recent case, commented that under the former 
practice the function of issue formulation was performed “primarily 
and inadequately by the pleadings.”** 
The Rules, the Court said, “restrict the pleadings to the task of 
general notice-giving and_ invest the deposition-discovery process 
with a vital role in the preparation for trial.” 

t is a question, however, whether this statement does not go 
too far. Loose pleading and mere notice-giving may be just as pro- 
ductive of delays and uncertainties as the quest for an issue. Cer- 


24 CHITTY, PLEADING 213 (11th Am. ed. 1851) (emphasis supplied). 

25 BATES, PLEADING, PRACTICE, PARTIES, AND Forms 147 (3d ed. 1923) 
(emphasis supplied). 

26 Hickman v. Taylor, 389 U.S. 495 (1947). It is interesting to note that 
as long ago as 1713, that genius of satire, Jonathan Swift, had ridiculed the 
system: 

But, with rejoinders or replies, 
Long bills and answers stuffed with lies, 
Demur, imparlance, and assoign, 
The parties ne’er could issue join: 
For sixteen years the cause was spun, 
And then stood where it first begun. 
Cadenus and Vanessa. 

It was even worse in 1852 when Charles Dickens, in Bleak House, 
satirized the case of Jarndyce and Jarndyce “with its bills, cross-bills, 
answers, rejoinders, and the mountains of costly nonsense that had ac- 
cumulated on it.” Meanwhile, as Dickens says, innumerable children had 
been born into the cause; innumerable young people had married into it; 
innumerable old people had died out of it—and no one knew what the cause 
was about or who the real parties were; no one had ever seen them . 
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tainly a person or corporation brought before a federal court is 
entitled to know the claim asserted by the opposing party, and 
should not be compelled to search through a mass of depositions to 
ascertain on just what theory the controversy will be submitted 
for adjudication.” 

The only pleadings now permitted are those (1) which set forth 
claims for relief, whether original claims, counterclaims, cross- 
claims, or third-party claims; (2) answers thereto; and (3) replies 
to counterclaims “denominated as such.” No other pleadings are 
allowed, except that the court may order a reply to an answer or a 
third-party answer.** 

Certain defenses may be made by motion, namely: (1) lack of 
jurisdiction over the subject matter; (2) lack of jurisdiction over 
the person; (3) improper venue; (4) insufficiency of process; (5) 
insufficiency of service of process; (6) failure to state a claim upon 
which relief can be granted; and now, by amendment, (7) failure 
to join an indispensable party.*° 

Rule 12 (b), as originally adopted, was construed by the ma- 
jority of courts as not permitting “speaking motions,” that is, mo- 
tions to dismiss for failure to state a claim supported by affidavits 
and other evidence.*® Other courts held that such extraneous evi- 
dence was proper, and treated the motion to dismiss, with its ac- 
companying evidence, as a motion for summary judgment under 
Rule 56." This latter practice has now been approved by amend- 
ment.*? A similar change has been made in subdivision (c), Motion 
for Judgment on the Pleadings.** 

Probably no part of the Rules as originally adopted has caused 
the spilling of so much judicial ink as the first sentence of Sub- 
division (e). It originally read: 


27It is to be noted that Mr. Justice Jackson, in his concurring opinion, 
does not touch upon the function of pleadings under the Rules. His 
opinion is devoted to’the practical trial aspects of giving the processes of 
discovery the scope which plaintiff sought. Mr. Justice Frankfurter joined 
in Mr. Justice Jackson’s opinion. 

28 Rule 7 (a), as amended, Federal Rules of Civil Procedure, 28 U.S.C. 
following §723 (1940). 

29 Rule 12 (b), as amended. 

80 Cohen v. United States, 129 F. 2d 733 (C.C.A. &th 1942); Carroll v. 
Morrison Hotel Corp., 149 F. 2d 404 (C.C.A. 7th 1945); Kuhn v. Pacific 
Mutual Life Ins. Co., 37 F. Supp. 102 (S.D. N.Y. 1941); Boro Hall Corp. v. 
General Motors Corp., 37 F. Supp. 999 (S.D. N.Y. 1941); Monjar v. Higgins, 
39 F. Supp. 633 (S.D. N.Y. 1941): Snowhite v. Tide Water Associated Oil 
Co., 40 F. Supp. 739 (D.C. N.J. 1941). 

31 Central Mexico Light and Power Co. v. Munch, 116 F. 2d 85, 87 
(C.C.A. 2d 1940); Gallup v. Caldwell, 120 F. 2d 90 (C.C.A. 3d 1941); Victory 
v. Manning, 128 F. 2d 415 (C.C.A. 3d 1942). 

82 Rule 12 (b), as amended. 
33 Rule 12 (c), as amended. 
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Before responding to a pleading, or, if no responsive 
pleading is permitted by these rules, within 20 days after 
the service of the pleading upon him, a party may move for 
a more definite statement or for a bill of particulars of any 
matter which is not averred with sufficient definiteness or 
particularity to enable him properly to prepare his respon- 
sive pleading or to prepare for trial. 

Many courts took it upon themselves to eliminate the words “to 
prepare for trial,” confining the application of the motion to plead- 
ings which were not sufficiently definite to enable the movant “to 
prepare his responsive pleading.”** A minority, with better reason, 
applied the rule as it stood, and granted the motion where the 
pleading was not sufficiently definite to enable a party “to prepare 
for trial.”*> The subdivision, as amended, now limits the motion to 
the purpose of pleading.** 


EXTENSION OF DEPOSITION-DISCOVERY PRACTICE 

Rule 26 (a), as amended, as distinguished from the rule as it 
originally stood, now permits a defendant to proceed at once, upon 
the commencement of the action, and without leave of court, to 
serve his notices and to take depositions.* 

To subdivision (b) there has been added this sentence: 

It is not ground for objection that the testimony will 

be inadmissible at the trial if the testimony sought appears 

reasonably calculated .to lead to the discovery of admissible 

evidence.** 
The subdivision, as amended, also establishes the scope of examina- 
tion under Rule 33, Interrogatories to Parties, Rule 34, Discovery 
and Production of Documents and Things for Inspection, Copying, 
or Photographing, and Rule 45 (d), Subpoena for Taking Deposi- 
tions, because all these other rules and subdivisions refer back to 
it. The only limitations in the rule are (1) that the matter sought 
relates to the claim or defense of the examining party, and (2) 
that it be “not privileged.” 

What is the scope of the term “privilege” under this subdivi- 
sion? 

The Supreme Court answered this question in Hickman v. Tay- 





84 See, for example: Kuhn v. Pacific Mutual Life Ins. Co., 37 F. Supp. 
100 (S.D. N.Y. 1940); Fleming v. Mason and Dixon Lines, 42 F. Supp. 230 
(E.D. Tenn. 1941). 

35 See, for example: Fleming v. Enterprise Box Co., 36 F. Supp. 607 
(S.D. Fla. 1940); Fleming v. Dierks Lumber and Coal Co., 39 F. Supp. 237 
(W.D. Ark. 1941); Carcelli v. Order of United Commercial Travelers, 47 F. 
Supp. 433 (W.D. Pa. 1942). 

86 Rule 12 (e), as amended. 
37 Rule 26 (a), as amended. 
388 Rule 26 (b), as amended. 
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lor,*’ a case which may well go down as promulgating the lawyer’s 
bill of rights. The action was one for injuries arising from the 
death of a member of the crew of a tug caused by the sinking of 
the tug. The tug owners employed Mr. Fortenbaugh, an attorney, 
to defend the action, and he interviewed persons who he believed 
had knowledge of the accident, and in some cases he made memo- 
randa of what they told him. The plaintiff thereafter filed inter- 
rogatories. One of these read: 

State whether any statements of the members of the 
crews of the Tugs ‘J. M. Taylor’ and ‘Philadelphia’ or of 
any other vessel were taken in connection with the towing 
of the car afloat and the sinking of the Tug ‘John M. Tay- 
lor.’ Attach hereto exact copies of all such statements in 
writing, and if oral, set forth in detail the exact provisions 
of any such oral statements or reports. 

The tug owners admitted that statements had been taken, but 
declined to summarize or set forth the contents on the ground that 
plaintiff's requests called for “privileged matter obtained in prepa- 
ration for litigation” and constituted “an attempt to obtain indi- 
rectly counsel’s private file.” They claimed that answering these 
requests “would involve practically turning over not only the com- 
plete files, but also the telephone records, and almost, the thoughts 
of counsel.” 

The district court held that the requested matters were not 
privileged and ordered that the tug owners and Mr. Fortenbaugh, 
as counsel and agent for the tug owners, forthwith “answer Plain- 
tiff’s 38th interrogatory and supplemental interrogatories; produce 
all written statements of witnesses obtained by Mr. Fortenbaugh as 
counsel and agent for Defendants; state in substance any fact con- 
cerning this case which Defendants learned through oral statements 
made by witnesses to Mr. Fortenbaugh whether or not included in 
his private memoranda and produce Mr. Fortenbaugh’s memoranda 
containing statements of fact by witnesses or to submit these memo- 
randa to the Court for determination of those portions which should 
be revealed to Plaintiff.” Upon their refusal, the court adjudged 
them in contempt and ordered them imprisoned until they com- 
plied. 

The circuit court of appeals reversed the judgment of the dis- 
trict court, and its judgment was affirmed by the Supreme Court. 
The Supreme Court pointed out that the memoranda and statements 
demanded were not within the scope of the attorney-client privilege 
and that they were not protected on that basis. They did, however, 
fall outside the arena of permissible discovery in that they con- 
travened “the public policy underlying the orderly prosecution and 
defense of legal claims.” The court went on: 


*® Hickman v. Taylor, 329 U.S. 495 (1947). 
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Historically, a lawyer is an officer of the court and is 
bound to work for the advancement of justice while faith- 
fully protecting the rightful interests of his clients. In per- 
forming his various duties, however, it is essential that a 
lawyer work with a certain degree of privacy, free from 
unnecessary intrusion by opposing parties and their coun- 
sel. Proper preparation of a client’s case demands that he 
assemble the information, sift what he considers to be the 
relevant from irrelevant facts, prepare his legal theories and 
plan his strategy without undue and needless interference. 
That is the historical and the necessary way in which law- 
yers act within the framework of our system of juris- 
prudence to promote justice and to protect their clients’ in- 
terests. This work is reflected, of course, in interviews, 
statements, memoranda, correspondence, briefs, mental im- 
pressions, personal beliefs, and countless other tangible and 
intangible ways — aptly though roughly termed by the Cir- 
cuit Court of Appeals in this case as the “work product of 
the lawyer.” Were such material open to opposing counsel 
on mere demand, much of what is now put down in writing 
would remain unwritten. An attorney’s thoughts, hereto- 
fore inviolate, would not be his own. Inefficiency, unfair- 
ness and sharp practices would inevitably develop in the 
giving of legal advice and in the preparation of cases for 
trial. The effect on the legal profession would be demoral- 
izing. And the interests of the clients and the cause of 
justice would be poorly served. 

We do not mean to say that all written materials ob- 
tained or prepared by an adversary’s counsel are necessarily 
free from discovery in all cases. Where relevant and non- 
privileged facts remain hidden in an attorney’s file and 
where production of these facts is essential to the prepara- 
tion of one’s case, discovery may properly be had. Such 
written statements and documents might, under certain cir- 
cumstances, be admissible in evidence or give clues as to 
the existence or location of relevant facts. Or they might 
be useful for purposes of impeachment or corroboration. 
And production might be justified where the witnesses are 
no longer available or can be reached only with difficulty. 
Were production of written statements and documents to be 
precluded under such circumstances, the liberal ideals of 
the deposition-discovery portions of the Federal Rules of 
Civil Procedure would be stripped of much of their mean- 
ing. But the general policy against invading the privacy 
of an attorney’s course of preparation is so well recognized 
and so essential to an orderly working of our system of 
legal procedure that a burden rests on the one who would 
invade that privacy to establish adequate reasons to justify 
production through a subpoena or court order. That burden, 
we believe, is necessarily implicit in the rules as now con- 
stituted.*° 





40 Hickman v. Taylor, 329 U.S. 495, 510 (1947). 
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LIMITATIONS OF TIME 


In Bronson v. Schulten,“ decided in 1881, the Supreme Court 
said: 

In this country all courts have terms or vacations. 
The time of the commencement of every term, if there be 
half a dozen a year, is fixed by statute, and the end of it 
by the final adjournment of the court for that term. This 
is the case with regard to all the courts of the United 
States, and if there be exceptions in the State courts, they 
are unimportant. It is a genera! rule of law that all the 
judgments, decrees, or other orders of the courts, however 
conclusive in their character, are under the control of the 
court which pronounces them during the term at which 
they are rendered or entered cf record, and they may then 
be set aside, vacated, modified, or annulled by that court. 

But it is a rule equally well established, that after the 
term has ended all final judgments and decrees of the court 
pass beyond its control, unless steps be taken during that 
term, by motion or otherwise, to set aside, modify, or cor- 
rect them; and if errors exist, they can only be corrected 
by such proceeding by a writ of error or appeal as may be 
allowed in a court which, by law, can review the decision. 
So strongly has this principle been upheld by this court, 
that while realizing there is no court which can review its 
decisions, it has invariably refused all applications for re- 
hearing made after the adjournment of the court for the 
term at which the judgment was rendered. And this is 
placed upon the ground that the case has passed beyond the 
control of the court. 


This is the rule in Ohio, and the rule has in no way been regulated 
or abridged by statute.*? 

Rule 6 (a) empowers the court, for cause shown, to enlarge the 
time fixed in the rules for doing certain things, and subdivision (b) 
of the rules, as originally adopted, said that “the period of time pro- 
vided for the doing of any act is not affected or limited by the ex- 
piration of a term of court.” The subdivision has now been amended 
by the insertion of the words “continued existence or” before the 
word “expiration.” The final sentence of the subdivision, as amended, 
now reads: 

The continued existence or expiration of a term of court 
in no way affects the power of a court to do any act or take 


any proceeding in any civil action which has been pending 
before it.‘* (Italics supplied.) 


41 Bronson v. Schulten, 104 U.S. 410 (1881); see also Exporters v. 
Butterworth-Judson Co., 258 U.S. 365 (1922); Delaware L. & W. R.R., v. 
Rellstab, 276 U.S. 1 (1928); Realty Acceptance Corp. v. Montgomery, 284 
U.S. 547 (1932). 

42 Martinka v. Cleveland R.R., 133 Ohio St. 359, 13 N.E. 2d 910 (1938). 
43 Rule 6 (b), as amended. 
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This practically eliminates, so far as the district courts are con- 
cerned, the old concept of terms of court, and limits the power of 
courts to do certain things to stated periods of time, regardless of 
terms. Thus under subdivision (a) the times limited in Rule 25, 
Substitution of Parties, Rule 50 (b), the time prescribed for filing 
a motion for judgment notwithstanding the verdict, Rule 52 (b), 
the time for making a motion to amend the findings of the court, 
Rule 59 (b), (d), (e), time limits for motion for new trial, for 
order for new trial sua sponte and for motion to alter or amend 
the judgment, Rule 60 (b), motion to correct mistakes, and Rule 
73 (a), the time for filing the record on appeal and for docketing 
the appeal, cannot be enlarged by a district court except to the ex- 
tent and under the conditions stated in these rules; the fact that the 
term of court has not expired does not permit the court to enlarge 
the time. 


MOTION FOR DIRECTED VERDICT; MOTION FOR JUDGMENT N.O.V. IN 
ACCORDANCE WITH MOTION FOR DIRECTED VERDICT 


No change has been made in Rule 50 (a) and (b) which deal 
with motions for directed verdict and reservation of decision 
thereon.*! 

Here attention must be directed to the importance of the mo- 
tion for judgment notwithstanding the verdict under federal prac- 
tice. In the practice of some states it is sufficient to make a motion 
for a directed verdict after the close of all the evidence. If the mo- 
tion is erroneously denied, the reviewing court must enter the judg- 
ment which the trial court should have rendered.** 

Under Rule 50 (b) the motion for a directed verdict is not, in 
itself, sufficient to require the reviewing court to render final judg- 
ment; a party who has moved for a directed verdict must also, 
within 10 days after the reception of the verdict, “move to have the 
verdict and any judgment entered thereon set aside and to have 
judgment entered in accordance with his motion for a directed 
verdict”; otherwise the reviewing court cannot enter final judgment, 
but can only reverse and remand for further proceedings.*® 


44 The amendments submitted by the Advisory Committee were not 
adopted by the Supreme Court. See: REPORT oF PROPOSED AMENDMENTS, 
June, 1946; Amendments adopted by the Supreme Court, December 27, 
1946. 

45 Metzger Seed & Oil Co. v. Berg, 84 Ohio St. 485, 95 N.E. 1152 (1911); 
Sobolovitz v. Oil Co., 107 Ohio St. 204, 140 N.E. 634 (1923); Riley v. Com- 
missioners, 109 Ohio St. 29, 141 N.E. 656 (1923); Majoros v. Cleveland In- 
terurban R.R., 127 Ohio St. 255, 187 N.E. 857 (1933). 

46Cone v. West Va. Pulp & Paper Co., 330 U.S. 212 (1947): Globe 
Liquor Co. v. San Roman, 332 U.S. 571 (1948). 
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MOoTION FoR DISMISSAL IN ACTION TRIED BY COURT 
Rule 41 (b) provides, in part: 

After the plaintiff has completed the presentation of his 
evidence, the defendart, without waiving his right to offer 
evidence in the event the motion is not granted, may move 
for a dismissal on the ground that upon the facts and the 
law the plaintiff has shown no right to relief. 

This general provision, by its terms, applies both to cases tried by 
a jury, and to cases tried by the court, and some courts have held 
that the motion is the equivalent of a motion for a directed verdict 
under Rule 50 (a), with this difference, namely, that a motion for 
a directed verdict under the latter rule must “state the specific 
grounds therefor,’ while a motion to dismiss under Rule 41 (b) 
need only state the ground “that upon the facts and the law the 
plaintiff has shown no right to relief.”** Other courts have held 
that the motion to dismiss is not the equivalent of a motion for a 
directed verdict; that upon a motion to dismiss the court is not 
confined to a consideration of whether plaintiff has made a prima 
facie case, but may make findings upon the evidence, which must 
be accepted by the reviewing court unless “clearly erroneous.”** 


This confusion has been partly, though not entirely, cleared up 
by the following sentences inserted in subdivision (b): 


In an action tried by the court without a jury the court 
as trier of the facts may then determine them and render 
judgment against the plaintiff or decline to render any 
judgment until the close of all the evidence. If the court 
renders judgment on the merits against the plaintiff, the 
court shall make findings as provided in Rule 52 (a).* 


Different consideration must apply to jury and non-jury cases. 
In a jury case the court may not make findings and direct a verdict, 
even though upon the evidence presented by the plaintiff the court 
would be justified in finding against him, or could, in its discretion, 
grant a motion for a new trial, if the jury found in plaintiff’s 
favor.*° 


The sentences added by amendment recognize the power of the 
court, in a non-jury case to make findings and to render judgment 


47 Federal Deposit Ins. Corp. v. Mason, 115 F. 2d 548 (C.C.A. 3d 1940); 
Shaw v. Missouri P.R.R., 36 F. Supp. 651 (W.D. La. 1941); Maryland Gas 
Co. v. Sauers, 38 F. Supp. 656 (W.D. Pa. 1941). 

48 Gary Theatre Co. v. Columbia Pictures Corp., 120 F. 2d 891 (C.C.A. 
7th 1941); Barr v. Equitable Life Assur. Soc., 149 F. 2d 634 (C.C.A. 9th 
1945); Young v. United States, 111 F. 2d 823 (C.C.A. 9th 1940). 

49 Rule 41 (b), as amended. 

50 Tiller v. Atlantic Coast Line R.R., 318 U.S. 54 (1943); Bailey v. 
Central Vermont R.R., 319 U.S. 350 (1943); De Zon v. American President 
Lines, Inc., 318 U.S. 660 (1943); Taylor v. Mississippi, 319 U.S. 583 (1943). 
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against the plaintiff. Of course, findings are not necessary if the 
motion to dismiss is denied. 

But for a case tried by a jury the motion for a directed verdict, 
with all that it implies, and with all the restrictions upon the 
granting of such a motion which have been developed under the 
guaranty of jury trial contained in the Seventh Amendment to the 
Constitution, still applies. 


CAPACITY OF RECEIVERS 


Rule 17 (b), relative to capacity to sue or be sued, has had 
added to it the provision: 
That the capacity of a receiver appointed by a court of 
the United States to sue or be sued in a court of the United 
States is governed by Rule 66. 
Rule 66 has been amended to include the following: 


A receiver shall have the capacity to sue in any dis- 
trict court without ancillary appointment; ... 

It has long been the law that the courts of the several states 
are foreign to each other.*' This is also true of the district courts 
of the several districts, and before the adoption of the Rules a re- 
ceiver appointed in another state or by the court of another district 
was without capacity to sue or be sued in a foreign district court." 
Rule 17 (b), by providing generally that “capacity to sue or be sued 
shall be determined by the law of the state in which the district 
court is held,” enabled a receiver appointed in a foreign state court 
to sue in a district court if the law of the state in which the district 
court was held vested him with capacity;°* this, however, did not 
apply to receivers appointed by the district courts of other states; 
they still lacked capacity to sue or be sued in a foreign district 
court;*' to vest them with capacity ancillary appointment was nec- 
essary. The amendments of Rules 17 (b) and 66 now dispense 
with what has been described as “the altogether idle ceremony of 
ancillary appointment.””° 


JUDGMENT UPON MULTIPLE CLAIMS 


Rule 54 (b) has been entirely rewritten and the subdivision as 
rewritten disposes of harassing uncertainties which in the past have 





51 Bassett v. Massman Constr. Co., 120 F. 2d 230 (C.C.A. 8th 1941); 
Horn v. Pere Marquette R.R., 151 Fed. 626, 631 (E.D. Mich. 1907); Applegate 
v. Applegate, 39 F. Supp. 887, 889 (E.D. Va. 1941). 

52 Booth v. Clark, 17 How. 322 (U.S. 1854); Sterrett v. Second Nat. 
Bank, 248 U.S. 73 (1918); McCandless v. Furlund, 293 U.S. 67 (1934). 

53 Bicknell v. Lloyd-Smith, 109 F. 2d 527 (C.C.A. 2d 1940), cert. denied, 
311 U.S. 650 (1940). 
54 Kelley v. Queeney, 41 F. Supp. 1015 (W.D. N.Y. 1941). 
55 Bicknell v. Lloyd-Smith, supra note 53. 
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troubled lawyers. The Supreme Court declared in a recent case 
that “the Rules make it clear that it is ‘differing occurrences or 
transactions which form the basis of separate units of judicial ac- 
tion’... If a judgment has been entered which terminates the action 
as to such a claim, it is final for the purposes of appeal under Section 
128 of the Judicial Code.’ The difficulty lay in determining what 
were “differing occurrences or transactions,” and an erroneous de- 
termination might result in allowing the time for appeal to pass, and 
thus the opportunity for review might be lost.*” The subdivision as 
amended disposes of these doubts. It reads: 


JUDGMENT UPON MULTIPLE CLAIMS. When more 
than one claim for relief is presented in an action, whether 
as a claim, counter-claim, or third-party claim, the court 
may direct the entry of a final judgment upon one or more 
but less than all of the claims only upon an express de- 
termination that there is no just reason for delay and upon 
an express direction for the entry of the judgment. In the 
absence of such determination and direction, any order or 
other form of decision, however designated, which adjudi- 
cates less than all the claims shall not terminate the action 
as to any of the claims, and the order or other form of 
decision is subject to revision at any time before the entry 
of judgment adjudicating all the claims.** 


TIME FOR APPEAL — 30 Days 


The statute provides, generally, that an appeal must be taken 
“within three months after the entry of such judgment or decree.’’*® 
But Rule 73 (a), as amended, now provides, with certain exceptions 
and provisos, that an appeal from a district court to a circuit court 
of appeals must be taken within “30 days from the entry of the 
judgment appealed from.” Rule 77 (d) requires that “immediately 
upon the entry of an order or judgment the clerk shall serve a 
notice of the entry by mail in the manner provided for in Rule 5 
upon every party affected thereby who is not in default for failure 
to appear.” The subdivision has been amended by the addition of 
this sentence: “Lack of notice of the entry by the clerk does not 
affect the time to appeal or relieve or authorize the court to relieve 
a party for failure to appeal within the time allowed, except as 
permitted in Rule 73 (a).” This disposes of a recent ruling of the 
Supreme Court to the effect that a party is entitled to rely upon 
the requirement that notice be given.” 


56 Reeves v. Beardall, 316 U.S. 283 (1942); see discussion in Zalkind v. 
Scheinman, 139 F. 2d 895 (C.C.A. 2d 1943). 

57 Jones v. St. Paul Fire & Marine Ins. Co., 108 F. 2d 123 (C.C.A. 5th 
1939). 
58 Rule 54 (b), as amended. 
5945 Stat. 54 (1928), 28 U.S.C. §230 (1940). 
69 Hill v. Hawes, 320 U.S. 520 (1944). 
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CONCLUSION 


Attention has already been directed to the policy of the Rules 
and to the realistic approach which they represent to the problem of 
judicial administration. Equally significant are recent decisions of 
the Supreme Court restoring and applying the guaranties of free- 
dom of speech and of the press, contained in the First Amendment, 
to judicial proceedings, thus restricting in large measure the scope 
of criminal contempt and the power of all courts, both state and 
federal, to punish for such contempt. 

The departure from these constitutional guaranties in cases in- 
volving criticism of judicial action in pending proceedings received 
its first authoritative sanction in Toledo Newspaper Co. v. United 
States,"' decided in 1918. In this case the Supreme Court, after de- 
claring that the Act of 1831°° and its successor aci, now codified in 
United States Code, Title 28, Sec. 385,°* “conferred no power not al- 
ready granted and imposed no limitations not already existing,” said 
that the test was not whether the alleged contemptuous publication 
had been made in the presence of the court, or so near thereto as to 
obstruct the administration of justice, but whether such obstruction 
was the “reasonable tendency” of the publication compiained of. Mr. 
Justice Holmes and Mr. Justice Brandeis dissented, and, as has hap- 
pened in many other situations, their dissent became the law when, 
in 1941, in Nye v. United States,** the Toledo Newspaper Company 
case was overruled, the ‘court holding that the words “so near 
thereto” must be given a geographical, rather than a causal 
connotation. 

In Gitlow v. New York® the Supreme Court for the first time 
declared that freedom of speech and of the press, which are pro- 
tected by the First Amendment from abridgment by Congress, are 
among the fundamental personal rights and liberties protected by 
the due process clause of the Fourteenth Amendment from impair- 
ment by the states. This declaration became important in the cases 
of Bridges v. California’ and Pennekamp v. Florida.’ Both cases 


61247 U.S. 402 (1918). 
624 Srat. 487 (1831). 
63 This section provides, in part, that “The said courts (United States 
courts) shall have the power ... to punish, by fine or imprisonment, at 
the discretion of the court, contempts of their authority: Provided, that 
such power to punish for contempts shall not be construed to extend to 
any cases except the misbehavior of any person in their presence, or so 
near thereto as to obstruct the administration of justice ... .” 36 Star. 
1163 (1911), 28 U.S.C. §385 (1940). 
64 313 U.S. 33 (1941). 
65 268 U.S 652 (1925). 
66 314 U.S. 252 (1941). 
87 328 U.S. 331 (1946). 
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involved sentences for contempt imposed by state courts. Apply- 
ing the principle announced in the Gitlow case the court held that 
the guaranties of freedom of speech and of the press imposed re- 
straints upon the power of state courts, no less than upon that of 
federal courts, to punish for contempt. Neither “inherent tendency” 
nor “reasonable tendency”, it declared, is enough to justify a re- 
striction of free expression. For these tests it substituted the rule of 
the “clear and present danger” cases; “the substantive evil must be 
extremely serious and the degree of imminence extremely high be- 
fore utterances can be punished.”"* The court continued: 

The assumption that respect for the judiciary can be 
won by shielding judges from published criticism wrongly 
appraises the character of American public opinion. For it 
is a prized American privilege to speak one’s mind, although 
not always wtih perfect good taste, on all public institutions. 
And an enforced silence, however limited, solely in the 
name of preserving the dignity of the bench, would probably 
engender resentment, suspicion, and contempt much more 
than it would enhance respect.*” 

This is a realistic appraisal of the position of the judiciary in a free 
society. May it always stand. 


68 Bridges v. California, 314 U.S. 252, 263 (1941). 
69 Id. at 270. 

















Pre-Trial Conference in Federal Court Practice* 


FRANK L. KLOEB** 


The pre-trial conference gives to the court and the interested 
parties the opportunity to narrow the issues, to stipulate to certain 
facts, to limit the number of expert witnesses, to compile an ac- 
curate trial docket, and to arrive at a settlement. It is thought that 
a review of the operation of pre-trial practice in the Federal Courts 
might be of some assistance to those who may desire to adopt or 
participate in this procedure. Rule 16' of the Federal Rules of 
Civil Procedure which became effective September 16, 1938, made 
provision, for the first time, for a pre-trial conference. The recent 
amendments to the Federal Rules, which became effective March 
19, 1948, make no change in the pre-trial rule. 

The implementation of the rule is left entirely within the dis- 
cretion of the court. It may invoke the rule and conduct pre-trial 
procedures in all or a selected few of the cases on the assignment 
calendar, or may disregard the rule entirely and forego pre-trial 
procedure. 





* An address delivered before the first annual meeting of the Law 
College Alumni Association of Ohio State University at Columbus on April 
17, 1948. 

** Judge of the United States District Court for the Northern District 
of Ohio. The bibliography, which appears at the end of the article, was 
prepared by Jack W. Folkerth, a member of the editorial board of the 
Journal. 

1 Rule 16 of the FepeRAL RULES oF CiIviL PrRocEDURE reads: “In any 
action, the court may in its discretion direct the attorneys for the parties 
to appear before it for a conference to consider 

(1) The simplification of the issues; 

(2) The necessity or desirability of amendments to the pleadings; 

(3) The possibility of obtaining admissions of fact and of documents 
which will avoid unnecessary proof; 

(4) The limitation of the number of expert witnesses; 

(5) The advisability of a preliminary reference of issues to a master 
for findings to be used as evidence when the trial is to be by jury; 

(6) Such other matters as may aid in the disposition of the action. 

The court shall make an order which recites the action taken at the 
conference, the amendments allowed to the pleadings, and the agreements 
made by the parties as to any of the matters considered, and which limits 
the issues for trial to those not disposed of by admissions or agreements 
of counsel; and such order when entered controls the subsequent course of 
the action, unless modified at the trial to prevent manifest injustice. The 
court in its discretion may establish by rule a pre-trial calendar on which 
actions may be placed for consideration as above provided and may either 
confine the calendar to jury actions or to non-jury actions or extend it 
to all actions. 
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It will be advantageous, first, to consider the development under 
the rule since its adoption and, second, to treat the subject from 
the practical everyday operational viewpoint. 

In April, 1944, the Hon. John J. Parker, United States Circuit 
Judge for the Fourth Judicial Circuit, serving as chairman of the 
committee appointed by the Judicial Conference to study the opera- 
tion of the pre-trial rule, sent a questionnaire to the district judges 
to ascertain the extent of the use of such conferences. In a letter 
accompanying the questionnaire he stated that a preliminary report 
of his committee indicated that only twenty-one Federal District 
Courts out of eighty-five were making widespread use of pre-trial 
procedure, and that this use was small in comparison with the total 
number of cases disposed of. After the replies to this questionnaire 
had been received, Mr. Will Shafroth, statistician for the Adminis- 
trator of the Federal Courts, prepared an article* on pre-trial pro- 
cedure, in which the gist of a number of the replies of the district 
judges was reflected. 

At the instance of the committee on pre-irial procedure of the 
Judicial Conference of Senior Circuit Judges, Professor Sunderland 
prepared a paper* on pre-trial procedure, for private distribution 
to members of the Federal judiciary. The practical suggestions 
contained in it, as well as in the article of Mr. Shafroth, make them 
of great value to state court judges who may be interested in adopt- 
ing pre-trial practice and in getting the most out of the practice 
once it has been adopted. 

At the last session of the Judicial Conference held in Septem- 
ber, 1947, a committee, headed by Judge Parker, was appointed to 
study ways and means of economy in the operation of the Federal 
Courts. A progress report of that committee made in February, 
1948, contained a list of suggestions for effecting economies in the 
court’s operations,,and one of these suggestions was pre-trial pro- 
cedure. 

The district judges today are making more general use of pre- 
trial procedure than in 1944, when Mr. Shafroth published his arti- 
cle‘ based upon statistics compiled after the rule had been in effect 
for five and one-half years. Furthermore, the pre-trial techniques 
employed have been considerably refined and improved as a result 
of use since 1944. 

In my own practice, I consistently follow the policy of con- 


* Shafroth, Pre-Trial Techniques of Federal Judges, 28 J. Am. Jun. 
Soc’y 39 (1944). 

’ Sunderland, Procedure for Pre-Trial Conferences in the Federal 
Courts, 28 J. Am. Jup. Soc’y 46 (1944). 

4Shafroth, Pre-Trial Techniques of Federal Judges, 28 J. Am. Jup. 
Soc’y 39 (1944). 
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ducting pre-trial conferences on most of the cases assigned for trial. 
For example, if an assignment of sixty cases, both jury and non- 
jury, is published, the notice of assignment also contains a notice 
of pre-trial conferences which are to be held at a time not less than 
two weeks after the date of first publication of the assignment, and 
not less than two weeks before the effective date of the trial as- 
signment. There may be a number of cases assigned for trial in 
which pre-trial conference is deemed inadvisable, and where this 
occurs, counsel are instructed that it is unnecessary for them to 
appear on pre-trial conference day. 


It is found advantageous to have a definite assignment for trial 
of cases that are scheduled for pre-trial conference, because the 
lawyers involved realize that they are facing a barrier and must 
prepare for trial. They, therefore, are more diligent in preparing 
for the pre-trial conference day because they are preparing for 
trial at the same time. 

The pleadings in all cases assigned for pre-trial must be studied 
so that the court may be as conversant with the issues as are coun- 
sel. I have a standing requirement of pre-trial briefs, and these 
must be filed in advance of pre-trial day. This procedure makes 
it necessary for counsel to analyze the law diligently in advance of 
pre-trial day, and thus enables them to ascertain both their strength 
and weakness before they appear for the pre-trial conference. 


Pre-trial conferences are conducted in the court room, since I 
find that all matters are handled more expeditiously in this manner 
than if conducted in chambers. The conferences are informal, and 
the lawyers are so advised at the opening of each conference. The 
clerk calls each case in the order of the assignment; the lawyers, 
when called, take their places at the pre-trial table, and we proceed 
with a discussion of the pleadings and any possible amendments 
thereto, the issues involved, methods of facilitating proof, agree- 
ments and stipulations between counsel, and, finally, we conclude 
in many of the cases, with a query by the Court as to whether the 
possibilities of settlement have been explored by counsel. If counsel 
indicate a willingness to discuss the question of settlement, they are 
invited to retire from the court room for such a discussion, or to fix 
some other more convenient time. I never participate in these dis- 
cussions, nor do I learn from counsel their substance. It is a serious 
error, particularly in non-jury cases, to permit counsel to disclose 
to the court the basis of settlement talk. 

In jury cases trial can often be facilitated by agreement of 
counsel on physical examinations of the injured party, or parties, or 
by agreement upon the number of witnesses that may be called to 
testify on some particular point. Many times counsel have conflict- 
ing dates in other courts. For this reason there is some elasticity 
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allowed so that cases may be dropped down a week or advanced a 
week to suit the convenience of counsel. It is particularly valuable 
at the pre-trial conference, and after the issues have been pared 
down or thoroughly explored, to obtain the views of counsel as to 
the number of days that the trial will likely consume. This results 
in a great saving of time, not only for the court but for counsel, wit- 
nesses, and jurymen, as cases can be spaced for trial according to 
the merits involved in each case. This system is beneficial to all 
parties concerned because counsel are able to secure a day certain 
for the trial of their case, rather than have it assigned with a num- 
ber of other cases for a particular week without a day certain, and 
be required to be ready for court during the entire week. 

I never make use of pre-trial practice in connection with crim- 
inal cases. Some courts may follow the practice, but if they do, 
they undoubtedly are careful to make certain that the defendant 
and his counsel are in court throughout the conference. 

In most districts and, of course, where there is but a single 
judge, the trial judge presides at all pre-trial conferences. In some 
multiple judge districts a different judge is used for pre-trial work 
than the judge who is actually assigned later to iry the case. 

An interesting observation on the value of pre-trial conference 
may be drawn from my own experience in recent years in connec- 
tion with two anti-trust cases. The anti-trust case brought against 
the glass container industry was tried in the years 1941 and 1942. 
No pre-trial conference as such was ever held, although there were 
numerous conferences at the request of counsel for both sides di- 
rected to the end of securing a consent decree. As a result, it was 
necessary for the Government, in the presentation of its case, to call 
numerous witnesses to the stand for long periods of time, in order 
to have them identify some 3,300 letters, memoranda, and agree- 
ments covering a period of some twenty-five years, that had been 
found in the files of the defendant companies. This requirement 
added many weeks to the trial of the case. 

I am now engaged in the trial of an anti-trust case brousht 
against the so-called flat glass industry, and the evidence seeks to 
cover a period of approximately twenty years prior to the filing 
of the complaint in 1945. There doubtless will be several thousand 
exhibits admitted in this case before the trial is ended. Because of 
very intensive pre-trial conferences that were held over a period 
of more than a year prior to the commencement of the trial, stipu- 
lations were entered into by counsel that make it unnecessary to 
have witnesses present on the stand to identify most of these thou- 
sands of documents. This trial began on March 1, 1948, and through 
the agreements and stipulations of counsel arrived at as a result of 
pre-trial conferences, it may be possible to conclude the trial within 
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a period of about eight months, thus substantially shortening the 
trial time. It can readily be seen why I am an enthusistic be- 
liever in the usefulness of pre-trial conferences. 

It is quite probable that the successful operation of pre-trial 
practice in the federal courts has served as an inducement to the 
local state courts to give the plan a trial. Within the past two 
months, the Common Pleas Judges of Lucas County, Ohio, have 
adopted a somewhat similar method of pre-trial procedure that they 
follow diligently each Monday. I am confident that the practice 
will become a permanent fixture with these courts, and trust that it 
will be adopted in many more courts throughout the state. 
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Declaratory Judgments in the Federal Courts 


Harry W. VANNEMAN* AND DorotHy G. KUTNER** 


A bill is pending in Congress to revise, codify and enact into 
law title 28 of the United States Code entitled “Judicial Code and 
Judiciary.” Chapter 151, sections 2201 and 2202 deal with Declara- 
tory Judgments. The following is a copy of the Act of 1934. The 
portions omitted by the pending bill are italicized and the changes 
and additions are in bold type. 

“(1) In case of actual controversy within its jurisdiction 
except with respect to Federal Taxes the courts any court 
of the United States shall have power upon petition, declaration, 
complaint or other appropriate pleadings to declare rights or other 
legal relations of any interested party petitioning for such declara- 
tion, upon the filing of an appropriate pleading, may declare rights 
and other legal relations of any interested party seeking such dec- 
laration, whether or not further relief is or could be prayed sought, 
and any such declaration shall have the force and effect of a final 
judgment or decree and shall be reviewable as such.” 


“(2) Further necessary or proper relief based on a de- 
claratory judgment or decree may be granted whenever necessary 
or proper. After reasonable notice and hearing, against any ad- 
verse pariy whose rights have been determined by such judgment.” 
“The application shall be by petition to a court having jurisdiction 
to grant relief. If the application is decreed sufficient, the court 
shall on reasonable notice, require any adverse party whose rights 
have been adjudicated by the declaration, to show cause why further 
relief should not be granted forthwith.” 


“(3) When a declaration of right or the granting of further re- 
lief based thereon shall involve the determination of issues of fact 
tryable by jury, such issues may be submitted to a jury in the form 
of interrogations, with proper instructions by the court, whether 
the general verdict be required or not.” 


It is manifest that the original act will be greatly shortened and 
simplified if the proposal is passed. This accords with the policy 
of Congress in this matter. It has been content to pass a simple en- 
abling act conferring upon the federal courts jurisdiction to issue 
declaratory judgments without the detailed enactment found in the 





* Professor of Law, College of Law, The Ohio State University. 
** LL.B. Columbia, 1947. Member of New York and Ohio Bars. Re- 
search Assistant, College of Ia@w, The Ohio State University. 
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Uniform Declaratory Judgment Act. It is believed that the proposal, 
if it becomes law, will not appreciably modify the procedures that 
have been established under the Act of 1934. 


The purpose of this article is to consider the work of the federal 
courts, chiefly at the trial level, and to ascertain the difficulties met 
by those courts in cases brought under the statute. All of the 
cases have been examined but only those manifesting difficulties 
have been considered herein. The chief difficulties seem to present 
themselves in the following topics; Nature of the Remedy, Exercise 
of Discretion, the Existence of a Controversy, Jurisdictional Amount 
of Controversy, Another Pending Suit, Exhaustion of Statutory 
Remedies, and Contingent Interests and their effect on Determina- 
tion of a Controversy. 

VALIDITY 


The frequency of the use and the extent of the scope of the 
declaratory judgment procedure in the federal courts today was in 
no way indicated by its very stormy, though short. history. Al- 
though equity courts had long made use of the technique of a 
declaration of the rights of the parties to a controversy under its 
consideration,' the Supreme Court manifested a strange opposition 
to its use as a form of relief in the federal courts. Requests for 
declarations were erroneously treated as petitions for advisory 
opinions, or considered as involving hypothetical or moot cases and 
hence not within the jurisdiction of federal courts because they 
did not satisfy the Constitutional provisions which conferred power 
on the courts in cases and controversies only.* This intolerance 
toward the declaratory device was carried to such extremes that 
the Supreme Court held that it could not review a case on appeal 
from a state court brought under the state declaratory judgment 
act.’ In another case it was strongly intimated that a Congressional 
act conferring such jurisdiction would be unconstitutional.* 


1Sharon v. Tucker, 144 U.S. 533 (1892) and see Mr. Justice Stone’s 
opinion in Nashville, Chattanooga & St. Louis Ry. v. Wallace, 288 U.S. 249 
(1933). 

2U. S. Const. Art. III, § 2; Liberty Warehouse Co. v. Grannis, 273 
U.S. 70 (1927) (“The sole purpose of the petition ... is to obtain a declara- 
tion. .. . There is no semblance of any adverse litigation.”). 

3 Liberty Warehouse Co. v. Burley Tobacco Growers Co-op Market 
Assoc., 276 U.S. 71 (1928) (“This court has no jurisdiction to review a 
mere declaratory judgment.’’). 

* Willing v. Chicago Auditorium Assoc., 277 U.S. 274 (1928) (“What 
the plaintiff asks is simply a declaratory judgment. To grant that is be- 
yond the power conferred upon the federal judiciary ... the proceeding 
is not a case or controversy within the meaning of Article III of the Con- 
stitution.” In his concurring opinion Stong J. suggested that this was, 
in effect, giving a declaratory judgment.); See also Piedmont & Northern 
Ry. v. U.S., 280 U.S. 469 (1930). 
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It is not the purpose of this paper to discuss the constitutional 
problem, now well-settled and elsewhere so fully treated.’ It should 
be pointed out, however, that many of the doubts created by this 
attitude were resolved in the Wallace case* in which the court did 
review a declaratory judgment rendered by the state court based 
upon the state declaratory judgment statute. In that case the court 
found that a genuine “case or controversy” did exist, the presenta- 
tion of which, though not in traditional form, was sufficient to 
meet the constitutional requirement. Therefore, the court upheld the 
validity of the state statute which authorized such an unconven- 
tional presentation of the matter. Nevertheless, some doubt seemed 
to linger in the minds of some of the judges. This doubt was indi- 
cated in 1934, the year that Congress passed the Federal Act author- 
izing the use of declaratory judgment procedure, when the Supreme 
Court linked such a judgment with an advisory opinion and held it 
inadequate to meet the test of a “case or controversy.” Perhaps it 
was because of this decision and the dictum contained in the opinion 
that the “case or controversy” concept was re-examined with 
great care by Chief Justice Hughes in an early case brought under 
the new federal statute to test its validity. The Haworth case 
presented the issue in the form of a request by the insurance com- 
pany for a declaration of non-liability under a policy of insurance. 
Both the district court and circuit court of appeals’ found that 
“There was only a potential, a possible future controversy, but no 
present actual controversy.” The Supreme Court reversed the hold- 
ing and set at rest, so far as the Federal courts were concerned, the 
constitutional question by upholding the validity of the Federal Act. 
The court interpreted the phrase, “cases of actual controversy,” the 
statutory prerequisite for the rendition of a declaratory judgment, 
by explaining that “the word ‘actual’ is one of emphasis rather 
than definition. Thus the operation of the Declaratory Judgment 
Act is procedural only.” Since procedural changes are not pro- 
hibited by the Constitution, the validity of the act was established. 


5 BORCHARD, DECLARATORY JUDGMENTS, Chapter V (2d ed. 1941); AN- 
DERSON, DECLARATORY JUDGMENTS, Chapter II (1940); Sunderland, Modern 
Evolution of Remedial Rights—Declaratory Judgments, 16 Micu. L. Rev. 
69 (1917); Borchard, The Constitutionality of Declaratory Judgments, 31 
Cox. L. Rev. 561 (1931). 

6 See note 1 supra. 

7 Alabama v. Arizona, 291 U.S. 286 (1934) (“This court may not be 
called upon to give advisory opinions or to pronounce declaratory judg- 
ments.”’). 

8 Aetna Life Ins. Co. v. Haworth, 300 U.S. 227 (1937). 
911 F. Supp. 1016 (1935), aff’d, 84 F. 2d 695 (C.C.A. 8th 1936). 
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NATURE OF THE REMEDY 


Under this topic some difficulties are experienced by the courts 
in seven somewhat disconnected but related matters. They will be 
presented in the following order: sui generis character, the declara- 
tion as alternative relief, prohibition against piecemeal determina- 
tion of issues, comparison with requirements for injunction, place- 
ment of burden of proof, jury trial, and counterclaim for 
declaration. 

The new declaratory judgment procedure created by the Act 
of 1934 is neither equitable nor legal but sui generis.’° As described 
by Rodney, D.J. in a recent case, “A declaratory suit defies any at- 
tempt to affix a label indicative of its character as either a legal or an 
equitable proceeding .. . It is usually denominated as sui generis 
to indicate it is neither purely legal nor purely equitable.”" It is 
a flexible, adaptable and hybrid form of action whose origin has 
been traced to equity practice, most frequently to quia timet cases.’? 
But this origin does not stamp the declaratory relief as equitable. 
It has been held that, since the declaratory judgment is not a suit in 
equity, the absence of an adequate legal remedy is not a prerequisite 
to the granting of a declaration, nor do the technicalities of equity 
procedure control declaratory judgment suits.** Because its charac- 
ter is procedural, its singular nature does not operate to enlarge 
or alter the jurisdiction of the federal courts.‘‘ When further coer- 
cive relief of an equitable nature is prayed, equitable principles will 
be employed, but if of a legal character, legal principles control.’ 


One problem which has caused great difference of opinion and 
conflict in state decisions is whether the declaratory judgment is an 





10 Great Lakes Dredge & Dock Co. v. Huffman, 319 U.S. 293 (1943); 
Great Northern Life Ins. Co. v. Vince, 118 F. 2d 232 (C.C.A. 6th 1941), cert. 
denied, 314 U.S. 637 (1941); Pacific Indemnity Co. v. McDonald, 107 F. 2d 
446 (C.C.A. 9th 1939); Miller v. Greenville, 188 F. 2d 712 (C.C.A. 
8th 1943); American Blower Co. v. B. F. Sturtevant Co., 61 F. Supp. 756 
(S.D.N.Y. 1945) (Act is procedural. It does not create new substantive 
rights in legal relations.). 

11Buromine Co. v. Nat. Aluminate Corp., 70 F. Supp. 214 (D. Del. 
1947). 

i2 American Ins. Co. v. Bradley Mining Co., 57 F. Supp. 545 (N.D. 
Cal. 1944) quoting American Automobile Ins. Co. v. Freundt, 103 F. 2d 
613 (C.C.A. 7th 1939); Wallace case, note 1 supra. 

18 Bakelite Corp. v. Lubri-Zol Development Co., 34 F. Supp. 142 (D. 
Del. 1940); See American Ins. Co. v. Bradley Mining Co., note 12 supra. 

14See note 12 supra. And see Atlantic Meat Co. v. Reconstruction 
Finance Corp., 166 F. 2d 51 (C.C.A. Ist 1948) (The Declaratory Judgment 
Act “confers no additional jurisdiction on the district courts but merely 
adds a new procedural device.’’). 

15 See note 11 supra. 
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alternative remedy.'® Most of the federal courts, however, under- 
stand and treat the declaratory judgment as another form of relief. 
Federal Rule 57 provides that: “The existence of another adequate 
remedy does not preclude a judgment for declaratory relief in cases 
where it is appropriate.”'* The result has been that the scope of 
the new remedy has become practically as broad as the existence 
of other remedies. 

Because of its alternative status, therefore, a petition for a de- 
claration may also include a prayer for further relief from among 
the conventional remedies, legal, equitable, or both, in a proper 
case.!® It is clear, of course, that additional relief need not be 
prayed for; a declaration as a sole remedy is authorized by the 
statute.’” 

However, there are isolated instances where the courts seem- 
ingly have trouble with the “alternative” concept of the remedy. A 
recent case, in particular, stands out for the confusing and erroneous 
language contained therein, to wit: “The act is not exclusive. It 
affords an alternative remedy. It provides a remedy in certain con- 
troversies where no other remedy is available.””” This case, decided 
in 1935, came early in the history of the federal declaratory act 
when the courts were not quite certain of the part to be played 
by this new procedural technique. There is no recurrence of this 
idea and it is believed that the inexperience of the court with a new 
remedy alone accounts for the questionable statements by the court 
on its utility. 

Courts have often repeated a warning to litigants that declara- 
tory relief is intended as a final determination of issues and should 
not be considered as intermediate relief, performing a stop-gap 
function.* By the same token, they have tried to educate parties to 
the realization that a declaration can not be sought for the determi- 
nation of some of the issues involved in a controversy, while the 
remaining issues are settled with coercive measures. A declaration 
of rights is a final adjudication of a controversy, reviewable on 
appeal or error, which ranks on a par with a permanent injunction 





16 BORCHARD, op. cit. supra note 5, at 315; and see Breese, Atrocities 
of Declaratory Judgment Law, 31 Minn. L. Rev. 575 (1947); Duvall, The 
Declaratory Action, 21 TULANE L. REv. 559 (1946-47). 

1728 U.S.C. page 2644 (1940). 

18 Miller v. Greenville, note 10 supra. 

1* Petrol Corp. v. Petroleum Heat & Power Co., 162 F. 2d 327 
(C.A.A. 2d 1947); Ginn v. Biddle, 60 F. Supp. 530 (E.D. Pa. 1945). 

20 Automotive Equipment v. Trico Products Corp., 11 F. Supp. 292 
(W.D. N.Y. 1935). 

21 Koon v. Bottolfsen, 60 F. Supp. 316 (D. Idaho 1944); Root v. York 
Corp., 56 F. Supp. 288 (D. Del. 1944) (Declaration must be a final judg- 
ment); Duart Mfg. Co. v. Philad Co., 31 F. Supp. 548 (D. Del. 1940). 
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or a judgment for damages. Undoubtedly, the fact that a declara- 
tory judgment is an alternative remedy, which may or may not 
be granted along with coercive relief, has caused the confusion as to 
its availability as a piecemeal determinant. 

That a declaration can not be used where it will not terminate 
the litigation or bar rights which might thereafter be asserted was 
ably pointed out in Koon v. Bottolfsen.** In that case, plaintiffs, 
suing for a declaration of rights under a contract made with de- 
fendants as officers of the state, brought an action against the latter 
in their individual capacity. The court, in refusing to pass upon 
the merits of the case and declare the rights of the parties, stated 
that the action, brought against the improperly-named defendants, 
could not be maintained. So far as the declaration was concerned, 
the court ruled that it “should settle the entire controversy; and that 
cannot be accomplished in the present action.” 

Similarly, a declaration of liability of a surety on a performance 
bond, given by a subcontractor to a contractor, was held not to be a 
“final judgment” because the primary liability of the subcontrac- 
tor to the contractor had not been first determined.** Accordingly, 
an appeal from such declaration was dismissed as premature, the 
court ruling that for a judgment which did not determine all the 
issues involved in an action to be considered “final” and appealable 
under the Federal Rules, it must make a final disposition of a claim 
separate and apart from all other claims involved. Thus, if the 
declaration did not settle the “transaction or occurrence” which 
was the subject-matter of the declaration, it was not a final de- 
claratory judgment but an unorthodox attempt to try a case 
piecemeal. 

Under the Code of Civil Procedure, great flexibility has been 
achieved in dealing with this principle. Thus, where a plaintiff, 
an accused patent infringer, petitioned for a declaration of the in- 
validity of defendant’s patent and non-infringement by the plaintiff, 
and for an injunction against threatened infringement suits, to 
which action the defendant interposed a legal counterclaim for 
damages, there were obviously many issues involved. Some were 
to be tried by a jury and some by the court. The court, however, 
denied a motion for separate trials, saying, “No separate trial is 

22See note 21 supra. 

°3 Western Contracting Corp. v. National Surety Corp., 163 F. 2d 456 
(C.C.A. 4th 1947) (Judge Parker said, “A declaratory judgment is not 
proper for the purpose of determining in advance the validity of defenses 
in a pending action or of trying it by piecemeal.”); Angell v. Schram, 109 
F. 2d 380 (C.C.A. 6th 1940) (Court cannot make a declaration unless it 
can settle the controversy); Perlberg v. Northwestern Mut. Life Ins. Co., 
62 F. Supp. 76 (E.D. Pa. 1945) (Declaration denied if plaintiff has power 
to make it academic.). 
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necessary and the court can within its equity power grant the 
equitable remedy upon the testimony produced at the jury trial.”’* 
Thus all of the issues would be disposed of and piecemeal adjudica- 
tion avoided. 


In a case in which a declaration and an additional request for 
damages were sought the principle was again approved. The court 
found that all claims were dependent upon the declaration con- 
cerning a single provision of the contract, which had been made by 
the district court but, for a reason not explained, the court had 
not yet assessed the damages. It was held that the case was not 
appealable because the judgment was not yet final. Reliance was 
placed upon the federal rule** which stresses “the transaction or 
occurrence” as the “subject-matter” of the claim, instead of the 
legal rights arising therefrom.** The court seemed to be on very 
doubtful ground, however, when it suggested that “the mere fact 
that different claims are made arising out of this one contractual 
provision is not sufficient separation of the ‘causes’ so that piecemeal 
appeal is permissible.” This suggestion of “piecemeal appeals,” im- 
plying the validity of “piecemeal actions,” seems to be a direct 
refutation of the general prohibition against the latter practice. 

Another departure from the rule is illustrated in the desire of 
the courts to terminate existing difficulties between the parties 
before it. As a result of this attitude, one court held that the fact 
that rights which might subsequently accrue could not be deter- 
mined in an action for a declaration on an essential matter of con- 
struction of a contract did not prevent a present declaration.*’ 
Thus, if the issues are presently determinable, the acceptance of 
the case in a declaratory judgment proceeding will give the court 
power to settle all issues. 

Another case which seems at odds with the usual limitation 
surrounding declaratory judgments is one in which the court as- 
sumed jurisdiction of all other issues between the parties by virtue 
of having acquired jurisdiction over one of the issues.** Whether 
this was done under color of avoiding piecemeal litigation was not 
pointed out by the court, but if that were the motivating factor, 
such a result would amount to a real “stretching” of the rule. 





24Ryan Distributing Corp. v. Caley, 51 F. Supp. 377 (E.D. Pa. 1943), 
aff'd, 147 F. 2d 138 (C.C.A. 3d 1945), cert. denied, 325 U.S. 859 (1944). 

25 28 U.S.C. Rule 54 (b). 

76 Petrol Corp. v. Petroleum Heat & Power Co., 162 F. 2d 327 (C.C.A. 
2d 1947). 

27 Dunleer Co. v. Minter Homes Corp., 33 F. Supp. 242 (S.D. W. Va. 
1940). 

28 Albuquerque Broadcasting Co. v. Regents of New Mexico College of 
Agric. & Mech. Arts, 70 F. Supp. 198 (D. N. Mex. 1945), aff’d, 158 F. 2d 900 
(C.C.A. 10th 1947). . 
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In retrospect, the application of this section has been declared 
to be limited to those controversies which can be effectivly encom- 
passed and determined in a declaration and judgment either ending 
litigation which might otherwise result therefrom or limiting rights 
which might thereafter be asserted. 

There is evidence of a mistaken view that the jurisdiction of 
the federal courts in a declaratory proceeding is in some way con- 
ditioned upon and controlled by the same considerations which 
govern a court of equity in a suit for a declaration of an equitable 
nature. This is particularly noticeable where the equitable remedy 
sought is an injunction. 

In N. Y. Casualty Co. v. Zwerner,”® where the petition sought 
a declaratory judgment in a tax matter, the court said, “The de- 
claratory judgment act .. . does not bar action by the court in this 
case, for it has been held by the United States courts that where 
a third party is entitled to an injunction against the Tax Collector, 
declaratory relief may also be granted. . . . Furthermore, if the 
court has the right to grant an injunction, it also has the right by 
declaratory action to determine the rights of the parties.” No un- 
fortunate result would likely follow this affirmative rule: that the 
existence of jurisdiction to issue an injunction is sufficient to sus- 
tain the granting of declaratory relief. On the contrary, the al- 
ternative character of the remedy is thereby sustained. But when 
the opposite, the negative rule, is urged, objection should be noted, 
for the results of its application are abortive of the concept that 
this declaratory judgment remedy is alternative. 


The negative rule was approved in State of Wyoming, v. 
Franks,*” where the court refused declaratory relief saying: “The 
case has been considered primarily under the prayer for injunctive 
relief, but if considered under the Declaratory Judgment Act, the 
result must be the same. Where an injunction will not lie a de- 
claratory judgment cannot be substituted for it. Similarly, in Sellers 
v. Johnson* the court stated the rule thus: “This court cannot de- 
termine the rights of the parties by declaratory judgment in a case 
where the court must under the situation refuse equitable relief.” 
Both cases rely upon the Huffman case** in which a declaration of 
the validity of a state tax was sought. After pointing out the fed- 
eral policy of hesitation to interfere with state taxing and fiscal 
matters, Stone, C. J. said: “The Declaratory Judgment Act was 





“958 F. Supp. 473 (N.D. Ill. 1944). 
3058 F. Supp. 890 (D. Wyo. 1945). 
3169 F. Supp. 778 (S.D. Iowa 1946). 
*2 Great Lakes Dredge and Dock Co. v. Huffman, 319 U.S. 293 (1943); 

Watson v. Buck, 313 U.S. 387 (1941); Beal v. Mo. Pac. R. R., 312 U.S. 45 

(1941); Speilman Motor Co. v. Dodge, 295 U.S. 89 (1935). 
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not devised to deprive courts of their equity powers or of their 
freedom to withhold relief upon established equitable principles.” 
He then referred to the Act of Congress in 1937** which forbade dis- 
trict courts to enjoin or interfere with any state tax where “a plain 
speedy, and efficient remedy may be had at law or in equity in the 
courts of such state.” The same considerations, the Chief Justice 
maintained, which prompted Congress to limit the district court’s 
jurisdiction in equity “are persuasive that relief by way of declara- 
tory judgment may likewise be withheld in the sound discretion 
of the court.” 

The state law involved in this case had provided a statutory 
remedy, which was considered adequate, but had not been ex- 
hausted. The court could have denied declaratory relief for that 
reason. Justice Stone continued, “For we are of the opinion that 
those considerations which have led the federal courts of equity 
to refuse to enjoin the collection of state taxes, save in exceptional 
cases, require a like restraint in the use of the declaratory judgment 
procedure.” 

It seems clear that the Huffman case does not hold that the de- 
claratory judgment remedy is not an alternative remedy to the 
granting of injunctive relief. Nor does it stipulate that the avail- 
ability of an injunction is a prerequisite to the existence of juris- 
diction for a declaratory action. However, the opinion should be 
interpreted as meaning that, once jurisdiction of a declaratory 
action has been established, the same considerations of policy 
against interference with the operation of a state law, which obtain 
in a suit for an injunction, should prevail in an action for a declara- 
tion. 

In the recent case, Eccles v. Peoples Bank of Lakewood Vil- 
lage,** in which it was decided that the case was hypothetical and 
not ripe for a declaration, there is language which may suggest 
the objectionable negative rule. Justice Frankfurter said: “. .. as 
we have seen, the Bank’s grievance is too remote and insubstantial, 
too speculative in nature, to justify an injunction against the Board 
of Governors, and therefore equally inappropriate for a declaration 
of rights.” It is believed that what is meant is that the same con- 
siderations of policy will control the declaration as control the 
issuance of an injunction, not that the declaration is dependent 
upon the existence of injunctive relief. 

The Franks and Sellers cases above seem to be stating the rule 
so as to make the applicability of injunctive relief a requirement 
for the assumption of jurisdiction, thereby attacking the character 
of a declaration as an alternative remedy, a concept firmly estab- 


33 50 Stat. 73 (1937), 28 U.S.C. § 41 (1) (1940). 
“468 Sup. Ct. 641 (1948). 
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lished in the federal courts. The rule should recognize the declara- 
tory remedy as an adaptable alternative form of relief based upon 
the exercise of sound discretion controlled by constitutional princi- 
ples and established rules of policy. 


Some difficulty has been experienced by several of the courts 
on the placing of the burden of proof in declaratory judgment ac- 
tions. Because of the negative character of many petitions, such 
as requests for declaration of non-liability, non-infringement etc., 
and the frequent reversal of the position of the parties, confusion 
easily has resulted. The majority of the courts, which have had 
to consider this phase of the problem, however, have adhered 
strictly to the ordinary rule which places the burden on the party 
asserting the affirmative of the issue.** 

Conflicting views are found in cases presenting the question 
of the burden of proof of allegations of jurisdictional facts. In one 
case the court held that the party asserting the jurisdiction of the 
district court had the burden of supporting his allegations of the 
jurisdictional fact with competent proof when those allegations 
were challenged.** This holding follows the usual rule. However, 
in another case, in which the defendant denied plaintiff’s allegation 
of diversity of citizenship, which was the basis for the court’s juris- 
diction, it was held that the defendant had to bear the burden of 
proof.** Such a conflict cannot be resolved. 


A more serious problem has presented itself in suits involving 
declarations of patent infringement. This problem has been epi- 
tomized in Hunt v. Mallinckroot** where the plaintiff, an accused 
infringer, brought suit for a declaration of both the invalidity of 
defendant’s patent and non-infringement thereof by the plaintiff. 
The defendant’s answer set up a counterclaim for injunction and 
damages, alleging infringement. The court said: “It would be in- 
cumbent upon defendant to offer testimony to substantiate its alle- 


© Thempeon v. B. & oO. R. Co., 59 F. Sua. 21 (ED. Mo. 1945), owl 
fied on other grounds, 155 F. 2d 767 (C.C.A. 8th 1946), cert. denied, 329 
U.S. 762 (1946); Angell v. Schram, 109 F. 2d 380 (C.C.A. 6th 1940); Stand- 
ard Accident Ins. Co. v. Leslie, 55 F. Supp. 134 (E.D. Ill. 1944) (Insurer 
had burden of proof on issue of waiver by insured of right to refund of 
unearned premium, insurer filed for declaratory judgment of non-liability) ; 
Lumbermen’s Mut. Cas. Co. v. McIver, 27 F. Supp. 702 (S.D. Cal. 1939), 
aff'd, 110 F. 2d 323 (C.C.A. 9th 1940), cert. denied, 311 U.S. 655 (1940); 
Pacific Indemnity Co. v. McDonald, 25 F. Supp. 522 (D. Ore. 1938); Inter- 
national Hote! Co. v. Libbey, 158 F. 2d 717 (C.C.A 7th 1946) (Burden on 
plaintiff though suit for declaration.). 

*6 Williams v. Employers Mut. Liability Ins. Co., 131 F. 2d 601 (C.C.A. 
5th 1942). 

37 Builders & Manufacturers Mut. Cas. Co. v. Paquette, 21 F. Supp. 
858 (D. Me. 1938). 
3872 F. Supp. 865 (E.D. N.Y. 1947). 
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gations of infringment; failing which it could not recover the decree 
which it seeks. It follows that the burden of proof upon such issues 
rests with it.” The court in this case relied upon Professor Bor- 
chard’s statement:* “Since as a rule the risk of non-persuasion is 
on the plaintiff it is not surprising to find that the burden of proof 
in declaratory actions rests, in a vast majority of cases on the mov- 
ing party. Yet, as we shall see, the peculiar nature of a suit for a 
declaration of non-liability may shift the burden to the defendant, 
the party who originally made the charge or claim, such as patent 
infringment, which is the basis of the action for declaration of non- 
liability.” 

The same question of placing the burden exists in insurance 
cases in which the insurer petitions for a declaration of non-liability 
on a disability policy on the ground that the insured was not perma- 
nently and totally disabled as claimed. In such a situation the 
burden of proof was held to rest on the defendant to show the 
claimed disability.*° Hence, it is not true that the burden is always 
on the plaintiff. Where the insurer asked for a declaration of non- 
liability for double indemnity because the insured did not die acci- 
dentally but committed suicide, the court held that the burden of 
proving operative and affirmative facts was upon him who relied 
upon them.*' In this case this meant that the burden of proving 
accidental death was upon the administrator of the deceased’s estate. 


Erroneous statements by a court respecting the burden of proof, 
however, are not always reversible error. Where the issue of the 
continued disability of the insured was tried by a court without a 
jury the fact that the judge incorrectly stated that the burden was 
upon the insurer did not require the reversal of a judgment for the 
defendants.*? The court’s reason for so holding was grounded on 
the fact that the judge’s opinion and findings of fact indicated that 
he was firmly convinced that all of the evidence the defendants 
had offered established the fact that the insured was totally dis- 
abled. 


The present statute makes specific provision for jury trial of 
issues of fact. The courts have no quarrel with this provision nor 
do they encounter difficulty in its application, inasmuch as issues 
of fact are tried in declaratory actions, as elsewhere, in accordance 
with the Constitution and the general principles and statutory reg- 


39 BORCHARD, op cit. supra note 5 at 404. 
40 Mutual Life Ins. Co. v. Tormohlen, 118 F. 2d 163 (C.C.A. 7th 1941). 
*1 Reliance Ins. Co. v. Burgess, 112 F. 2d 234 (C.A. A. 8th 1940), ve- 
hearing denied, 311 U.S. 730 (1940). 
42 See note 40 supra. 
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ulations governing trial by jury.’* If the action is of a legal char- 
acter a jury may be demanded as of right unless waived. Such a 
verdict is given the full recognition accorded common law verdicts 
and not treated as purely advisory. On the other hand, the advisory 
jury of a court of equity may be utilized in a declaratory proceed- 
ing which raises equitable factual issues, subject to the same con- 
ditions and with like results as an advisory verdict in equity. 


The proposed revision’* of the Judicial Code and Judiciary 
omits all provisions respecting jury trial. It is believed that this 
change is without significance for the reason that the rules of pro- 
cedure which govern the federal courts generally will control in 
the declaratory judgment procedure, whether mentioned in the 
statute or not. The change seems a proper one to make; it shortens 
and simplifies the act. 


Professor Borchard has pointed out that one of the evils grow- 
ing out of patent monopolies was the ability of the patentee to 
harass alleged infringers with threats of suits. Then, once suit had 
been brought, and before a trial thereon, he would move to dismiss, 
leaving the defendant without an adjudication either of non- 
infringement or of patent validity.*® After the passage of the Declar- 
atory Judgment Act it was possible for the defendant to file a 
counterclaim for a declaration on these same issues, thereby avoid- 
ing the dangers of plaintiff’s voluntary dismissal. The question has 
arisen in many patent cases as to whether this was a proper tech- 
nique by which to avoid the continuance of the insecurity produced 
by a dismissal of the patentee’s action. A few cases have held that 
it was not proper and dismissed the counterclaim along with the 
main action.'® But the great weight of authority supports the view 
that the alleged infringer may secure the determination of the 





43 Piedmont Fire Ins. Co. v. Aaron, 138 F. 2d 732 (C.C.A. 4th 1943); 
Hargrove v. American Cent. Ins. Co., 125 F. 2d 225 (C.C.A. 10th 1942); Ryan 
Distributing Corp. v. Caley, note 24 supra; Great Northern Life Ins. Co. 
v. Vince, note 10 supra; Pacific Indemnity Co. v. McDonald, note 35 supra. 

44 See introductory paragraphs of this article. 

+5 BORCHARD, op. cit. supra note 5, at 812, and the numerous cases cited. 
See also Aralac Inc. v. Hat Corp. of Amer. 166 F. 2d 286, 291 (C.C.A. 3d 
1948) (“Prior to the passage of the Federal Declaratory Judgment Act the 
patentee was the only one in a position to initiate a suit against the al- 
leged infringer or his dealers. An alleged infringer could not sue the 
patentee for a declaration that the plaintiff was not infringing or that the 
patent was invalid.” The act gives him his place in the sun.). 

46 Oblak v. Armour & Co., 1 F.R.D. 648 (W.D. Mo. 1941). See other 
cases taking this view in BorcnHarpD, op. cit. supra note 45. (Some com- 
mentators consider this a fatal blow to the protection afforded the alleged 
infringers by the new declaratory procedure.); See 50 Harvarp L. Rev. 357 
(1936). 
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issues of infringement and validity of the patent by a proper 
counterclaim.*’ 

A recent case** supports this view as follows: “There is a real 
controversy ... between the parties here. True they have pre- 
sented the issue by complaint and answer. But, obviously, upon 
trial, the District Court may finally dispose of the dispute by find- 
ing merely that there has been no infringement, leaving the ques- 
tion of invalidity wholly undetermined. The defendant may not 
be satisfied with a judgment of non-infringement. It asserts, and 
‘must be deemed to have, a substantial interest in the adjudication 
of non-validity. Clearly, it might file an independent suit seeking 
a declaratory judgment. Rather than follow this procedure it has 
interposed, we think with propriety, a counterclaim seeking the 
same relief... . We see no reason why it should not be available 
to him as a counterclaim when circumstances would have permitted 
a separate suit.” Accordingly, it seems entirely proper, at least in 
patent cases, to prevent a miscarriage of justice through an exer- 
cise by the plaintiff of the power to dismiss the main suit. The test 
of the sufficiency of a counterclaim is whether the facts pleaded 
show a need for affirmative relief for the defendant. Where such 
is the case, an adjudication of the issues presented by the counter- 
claim declaring the rights of the parties is both necessary and 
proper. 

’ DISCRETION 


In granting or withholding relief under the Declaratory Judg- 
ment Act, the district court exercises a discretion not dissimilar 
to that obtaining in a court of equity. Although the statute does 
not, in specific terms, grant discretionary authority, Borchard, the 
draftsman of the federal act who prepared the Senate Committee 
Report thereon, commenting in his treatise on the absence of such 
a provision said: “Nor does the fact that the Report of the Judiciary 
Committee of the Senate makes no direct reference to the discre- 
tionary exercise of the power granted by the Federal Act militate 
against the rule of discretion.”*® He goes on to state that the pro- 
vision authorizing the exercise of discretion was written into the 
Uniform Act so it could guide the state courts in its administration, 
but that a desire to keep the federal act short and concise necessi- 
tated the inclusion of only indispensable provisions. Accordingly, 
although discretion was not specifically mentioned, there was no 
intention to deny its use. In fact the Committee Note under Fed- 





47 BORCHARD, op. cit. supra note 5, at 813. 

48 Trico Products Co. v. Anderson Co., 147 F. 2d 721 (C.C.A. 7th 1945). 
See also Kohloff v. Ford Motor Co., 29 F. Supp. 843 (D.C. 1939), aff’d, 124 
F. 2d 1018 (C.C.A. 2d 1941). 
49 BORCHARD, op. Cit. supra note 5, at 312. 
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eral Rule 57 expressly provided that the uniform act be a guide 
for the scope and function of the federal act. This position was 
fortified by the language in an earlier circuit court decision® to 
the effect that the use of discretion is implied from the fact that 
the act merely gives the court power to grant the remedy without 
prescribing the conditions under which it is to be granted. It could 
hardly be supposed that it was intended that relief should be 
granted as of course in every case where a controversy existed. 


The courts have readily accepted the proposition that the de- 
cision to accept jurisdiction of a declaratory judgment case in- 
volves an exercise of a sound discretion. As a matter of fact, this 
policy of the courts was expressed in a recent case: “The discretion 
to grant or refuse declaratory relief should be liberally exercised 
to effectuate the purposes of the Declaratory Judgment Act and 
thereby afford relief from uncertainty and insecurity with respect 
to rights, status and other legal relations.”* 


Before such discretion may be exercised, however, the proper 
groundwork for the granting of a declaration must have been laid. 
This includes both the existence of all jurisdictional and procedural 
prerequisites” of justiciability and the finding by the court that 
a declaratory judgment will terminate the controversy and serve a 
useful purpose. Thus the courts’ use of discretion has been ex- 
panded gradually whenever they have been persuaded of the use- 
fulness of a declaration. This attitude of the courts has been re- 
flected in the change of emphasis from that of form to one of sub- 
stance and policy, focusing upon the need and desirability of the 
declaratory judgment. 


Any attempt at regulation by rule, standard or criteria of the 
court’s exercise of its discretion is more or less futile because dis- 
cretion ends where regulation begins. Standards established by a 


50 Aetna Casualty & Surety Co. v. Quarles, 92 F. 2d 321 (C.C.A. 4th 
1937). 

51 Lehigh Coal & Nav. Co. v. Central Ry. of N.J., 33 F. Supp. 362, 365 
(E.D. Pa. 1940); see also Eccles v. Peoples Bank of Lakewood Village, note 
34 supra. (“A declaratory judgment, like other forms of equitable relief, 
should be granted only as a matter of judicial discretion, exercised in the 
public interest... . It is always the duty of the court of equity to strike 
a proper balance between the needs of the plaintiff and the consequences 
of giving the required relief.’’). 

52 Aralac Inc. v. Hat Corporation of Amer., note 45 supra, (Murphy, J., 
“The conditions of the usual action, procedural and substantive, must al- 
ways be present, namely, the competence or jurisdiction of the court over 
parties and subject matter, the existence of operative facts justifying the 
judicial declaration of legal consequences, the assertion against an inter- 
ested party of rights capable of judicial protection, and a significant legal 
interest in the moving party to entitle him to invoke a judgment in his 
behalf.’’). 
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court for the determination of the case before it may be inapplicable 
to the next case under consideration. A test set up by one court is 
not elevated to the same position of importance by another court 
in the consideration of a similar fact pattern. Such is the nature 
of “discretion.” 

It is possible, however, to list certain criteria most frequently 
found in court opinions indicative of the sort of considerations 
which guide them in their decisions: (1) that the declaratory judg- 
ment will or will not serve a useful purpose, either because another 
action is pending between the same parties and involving the same 
issues, or the declaration would only give a piecemeal determina- 
tion of the issues, or there is really no actual controversy; (2) that 
there is involved in such a declaration an interpretation of or an 
interference with a state law;** (3) that the considerations of 
“convenience, expediency, need, desirability, public interest or 
policy” are frequently favorable to or against the declaration;** (4) 
that injunctive relief is or is not available; (5) that another 
remedy is or is not more effective,** under the circumstances, or a 
statutory remedy is provided and has not been exhausted;"’ and 
(6) utility, rather than necessity, is the proper test.°* There are 
other criteria in the cases but this list is sufficient to indicate those 
most frequently used by the federal courts. 

The discretion employed by the courts in the decision of declar- 
atory judgment cases has been described as a judicial discretion 
hardened by experience into a rule by which it is hoped that ar- 
bitrary action may be excluded as fully as possible. At best, how- 
ever, the personal judgment of the trial court is very much in the 
decision. For this reason the matter of discretion is subject to 
review by the circuit court of appeals. Of necessity, therefore, 
in reviewing the decision of the district court to grant or refuse 
the declaratory judgment the appellate court must substitute its 
judgment for that of the lower court, if an abuse of discretion has 
been found. Such a result is the natural concomitant of a review 
of this nature. Too much reliance, of course, must not be placed 
upon the district court’s decision, otherwise the declaratory judg- 
ment remedy would be abused.*® For this reason it is desirable 





53 Alabama State Federation of Labor v. McAdory, 325 U.S. 450 (1945). 

54 BORCHARD, op. cit. supra note 5. 

55 Sellers v. Johnson, 69 F. Supp. 778 (S.D. Iowa 1946). And see cases 
cited in notes 29 to 33 supra. 

56 Hillsborough Twp., Somerset County, N. J. v. Cromwell, 326 U.S. 620 
(1946). 

57 Emmons v. Smitt, 58 F. Supp. 869 (E.D. Mich. 1944), aff’d, 149 F. 2a 
869 (C.C.A. 6th 1945), cert. denied, 326 U.S. 746 (1946). 

58 James v. Alderton Dock Yards, 256 N.Y. 298, 176 N.E. 401 (1931). 

59 Maryland Cas. Co. v. Consumers Finance Service, Inc., 101 F. 2a 
514 (C.C.A. 3d 1938). 
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that a court, basing its determination on the exercise of its discre- 
tion, state the reasons which induce its application. Unhappily, too 
few cases reveal the exact reasons inducing the court’s action in 
this respect. Consequently, it is not surprising that a very small 
number of cases are reviewed for an abuse of discretion. 


DETERMINATION OF THE EXISTENCE OF A CONTROVERSY AND 
THE EFFECT OF A CHANGE IN CIRCUMSTANCES 


As stated above the statutory requisite for a declaratory judg- 
ment is the existence of an actual controversy. The requirement is 
clear and universally recognized but the courts encounter consider- 
able difficulty in its application to certain fact patterns. The differ- 
ence between an abstract question and an actual controversy is 
one of degree” and opinions differ when a concrete case pattern is 
presented. Basically, the question is whether the alleged facts 
present a substantial controversy between the parties having ad- 
verse legal interests of such reality and immediacy as to warrant a 
declaratory judgment. One court thought that the word “actual” 
in the statute had been construed so liberally that in effect it had 
been eliminated practically from the statute." But Chief Justice 
Hughes had previously stated that it was a word of emphasis 
only.” 

Professor Borchard has stated the criteria for the guidance of 
the court in determining whether an actual controversy has been 
made out by a petition: “The opposition to the plaintiff’s demand 
must come from a source competent legally to jeopardize his right. 
Where, however, that is conceded, it still remains to determine 
whether the plaintiff has a sufficient interest, pecuniary or per- 
sonal, to institute a proceeding worthy of judicial relief. He must 
show that his rights are in direct issue or jeopardy; and incidental 
thereto must show that the facts are sufficientiy complete, mature. 
proximate and ripe to place him in gear with his adversary, and 
thus to warrant the grant of judicial relief. Just when the con- 
troversy has reached the stage of maturity cannot be a priori de- 
fined.”** This criterion was approved by Judge Yankwich in a case 
in which the benefits of the declaratory judgment were allowed 
“even before a right of action existed or a cause of action accrues.’ 

The application of this rule is necessary in all declaratory ac- 





69 Crowell v. Baker Oil Tools, 49 F. Supp. 552 (S.D. Cal. 1943), rev’d 
on other grounds, 143 F. 2d 1003 (C.C.A. 9th 1944), cert. denied, 323 U.S. 760 
(1944). 

61 Dewey & Almy Chemical Co. v. American Anode Inc., 137 F. 2d 68 
(C.C.A. 3d 1943), cert. denied, 320 U.S. 761 (1943). 
62 Aetna Life Ins .Co. v. Haworth, note 8 supra. 
63 BORCHARD, Op. cit. supra note 5, at 36. 
64 Maryland Cas. Co. v. Hubbard, 22 F. Supp. 697 (S.D. Cal. 1938). 
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tions, but for the purpose of indicating its difficulties, a sampling of 
cases has been taken from four classes of cases: patent cases, con- 
tract cases, cases involving statutory questions and/or administra- 
tive orders, and cases involving contemporary problems of the 
seniority status of veterans. 


In the eleven patent cases selected to illustrate the determina- 
tion of a justiciable controversy, seven found such to exist and four 
dismissed the petitions. In one of the cases dismissed, wherein the 
court found that the proof failed to show any adequate charge of 
infringement by the owner of the patent, it was held that an actual 
controversy did not exist until the patentee made some unequivocal 
claim that his patent had been infringed.*’ A suit for infringement 
would clearly be sufficient to establish a cause of action for a de- 
claratory judgment. But some question exists whether notice of 
infringement would suffice. A very liberal view on this point was 
taken in a case in which the defendant by letter, prior to declara- 
tory judgment suit, stated that plaintiff’s advertising seemed to have 
“many of the ear-marks” of defendant’s patent, and asked for 
further details from which to determine the infringement contro- 
versy. This correspondence was prolonged and finally defendant 
proposed a license to use his patent, stating that the plaintiff’s prod- 
uct would infringe his patent. To the plaintiff’s suit for a declara- 
tion of non-infringement the defendant objected that there was no 
controversy. The court ruled that simple, informal notice of in- 
fringement is sufficient, and that the correspondence was enough. 
Otherwise, the defendant could “sit back and take no action till 
the plaintiff had gone to much trouble and expense in making and 
putting its product on the market.”® This uncertainty, which the 
plaintiff must feel, would seem to be precisely the sort of thing the 
act was intended to resolve by a declaration, and the court was 
right in finding that a controversy existed.” 


A case decided the next year, however, is much more exacting 
in the matter of the sufficiency of the notice. During the war the 
defendant had permitted the use of certain patents for military 
and naval purpose without payment of royalties. Plaintiff requested 





®* Thermo-Plastics Corp. v. International Pulverizing Corp., 42 F. 
Supp. 408 (D. N.J. 1941). 

66 General Electric Co. v. Refrigeration Patents Corp., 65 F. Supp. 75 
(W.D. N.Y. 1946). 

87 Accord: U.S. Industrial Chemicals, Inc. v. Carbide & Carbon Chemicals 
Corp., 49 F. Supp. 345 (S.D. N.Y. 1943), cert. granted, 314 U.S. 603 (1941); 
Petersime Incubator Co. v. Bundy Incubator Co., 43 F. Supp. 446 (S.D. 
Ohio 1942), aff'd, 135 F. 2d 580 (C.C.A. 6th 1943), appeal dismissed, 320 
U.S. 805 (1943); Chicago Pneumatic Tool Co. v. Ziegler, 151 F. 2d 784 
(C.C.A. 3d 1945); Randolph Laboratories Inc. v. Specialties Development 
Corp., 62 F. Supp. 897 (D. N.J. 1945). 
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a declaration of non-infringement and alleged that a cause arose 
by virtue of defendant’s advertisements in trade journals which 
stated, “Now that the war is ended, we hereby give public notice 
that we expect no use will hereafter be made of any of our patents 
except by individuals or concerns duly licensed thereunder.” A\l- 
though the court recognized the frequent need for relief from the 
patent “racket” which the declaratory judgment act afforded and 
that the liberal construction employed by the federal courts was 
entirely correct, yet relief was denied.®* It was decided that where 
the controversy was based upon notice that it was necessary to 
establish and follow some “norm,” “criteria” or “yardstick” by 
which the character of the notice might be gauged. This require- 
ment was not satisfied, inasmuch as the advertisement failed to 
identify any particular patent owned by defendant as being in- 
fringed, nor was any particular infringement on the part of the 
plaintiff identified, nor was any particular product of the defend- 
ants indicated as in danger and, finally, no actual infringement was 
charged by any one. In short, the notice lacked particulars and 
was inadequate as a basis for an “actual controversy.” Likewise, 
where a patentee gave notice to users of articles made under his 
patent of the termination of licenses to producers of the product, 
of whom the plaintiff was one, and that thereafter the patentee 
would furnish the articles, it was held insufficient notice to support 
the plaintiff’s petition for a declaration of non-infringement.” Al- 
though the concept of a controversy is somewhat technical, it is 
believed that these last two cases place an unwarranted limitation 
on the liberal use of declaratory judgments in an area in which its 
use should be encouraged and for a reason and with respect to a 
matter in which a more liberal view would not endanger the prop- 
erty of patent holders nor create an abuse of the declaratory remedy. 


During the period of the war emergency, often at the suggestion 
of a government official, declaratory judgment actions were not 
pressed, although an actual controversy existed, in order to avoid 
interference with war production. For example, at the request of 
the Secretary of the Navy a petition for a declaration of patent 
infringement was dismissed. Since the emergency relative to war 
production has passed, such actions have been permitted, indicating 
that a cause did exist." Similarly, covenants not to sue for patent 
infringement, accepted on the recommendation of the Petroleum 


68 Federal Telephone & Radio Corp. v. Associated Tel. & Tel. Co., 71 
F. Supp. 877 (D. Del. 1947). 

6 Hart v. Recordgraph Corp., 73 F. Supp. 146 (D. Del. 1947). 

70 Crosley Corp. v. Hazeltine Corp., 66 F. Supp. 893 (D. Del. 1946), 
rev’d on other grounds, 122 F. 2d 925 (C.C.A. 3d 1941). 
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Coordinator, ended with war termination and the revocation of 
recommendation.*: Thereafter, declaratory suits were sustained. 


Thus, both liberal and conservative attitudes can be seen in 
the application of the rule in patent cases. 

Contract cases reveal the same diversity of attitude in the fed- 
eral courts in the matter of the determination of the existence of 
an actual controversy. In a case which seems to go to the verge 
of the law, but is believed to be correctly decided, the plaintiff and 
the defendant were parties to a contract by which they embarked 
upon a house construction adventure in which they were to share 
profits and losses. Defendant repudiated the entire contract and 
denied liability for accrued losses. Plaintiff petitioned for a declara- 
tion that the contract was valid, that the agreement consisted of 
several divisible contracts and that suits for losses already incurred 
would not bar subsequent suits for future losses, which the peti- 
tion alleged would be incurred. The court sustained the action on 
the ground that the request was for an adjudication of plaintiff’s 
rights on existing facts and not for an advisory opinion on hypo- 
thetical facts contingent on future events.’ Likewise, a request for 
a declaration that the award of a construction contract be restrained 
or, if awarded, that further proceedings thereunder be prohibited, 
was entertained, the court finding an actual controversy rather than 
a moot question because the contract was so nearly completed.” 
This liberal view is reflected in cases in which there is far less doubt 
than in the two cases discussed where the decision was so close." 

On March 15, 1948 the United States Supreme Court handed down 
a decision in the case of Eccles v. Peoples Bank of Lakewood Village, 
Cal.,"° which is particularly startling in the light of the view just 
presented. The Bank in this case had been granted membership in 
the Federal Reserve System. A condition was imposed for the pur- 
pose of protecting the Bank’s independence, however, by which 
the Board of Governors was empowered to withdraw the member- 
ship if the Trans-American Corporation, a powerful bank holding 
corporation, acquired an interest in the Bank without the approval 
of the Board. The Trans-American Corporation did acquire 540 of 
the 5000 shares of the Bank. The Board found, however, after in- 
vestigation, that this acquisition of shares was a mere investment, 





71 Phillips Petroleum Co. v. Shell Development Co., 64 F. Supp. 806 
(D. Del. 1946). 

72 Dunleer v. Minter Homes Corp., 33 F. Supp. 242 (S.D. W. Va. 1940). 

73 Walier P. Villere Co. v. Blinn, 156 F. 2d 914 (C.C.A. 5th 1946). 

7* Humphrey v. U. S. Fidelity & Guaranty Co., 38 F. Supp. 224 (D. Ore. 
1940); Lehigh Coal & Navigation Co. v. Central RR. of N.J., 33 F. Supp. 362 
(E.D. Pa. 1940); Phillips Petroleum Co. v. Shell Development Co., note 71 
supra. 

75 See note 51 supra. 
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that the independence of the Bank was undisturbed, and, accord- 
ingly, disavowed any intention of revoking the membership be- 
cause of the condition broken. The Bank filed a petition in the dis- 
trict court for a declaration that the condition imposed was illegal, 
unwarranted and ultra vires and asked that it be cancelled. The 
district court, in line with the liberal view, sustained the petition 
and ruled that an actual controversy was presented.’*® The Bank’s 
need for a declaration was thus dramatically expressed: “In view 
of the events that have transpired, the condition hangs over the 
bank like the sword of Damocles ready to strike whenever the 
Board of Governors chooses to wield the weapon at its command. 
In the words of Mr. Justice Douglas in Altvater v. Freeman, 319 
U. S. 359, 365 . . . It was the function of the Declaratory Judgment 
Act to afford relief against such peril and insecurity.” The District 
Court further stated that plaintiff was not posing a hypothetical 
question and that until the validity of the condition was decided, 
great uncertainty and insecurity would perplex the plaintiff in all 
its business plans for the future. It was concluded that “To say 
that no actual controversy exists between the parties is not real- 
istic.” The circuit court of appeals” affirmed the district court, 
one judge dissenting, on the ground that an actual controversy ex- 
isted. These decisions were reversed by the Supreme Court in a 
five to two decision, two justices dissenting and two not participat- 
ing. 

After pointing out that a declaratory judgment was a matter 
of judicial discretion exercised in the public interest, Mr. Justice 
Frankfurter, who wrote the opinion of the court, said “Courts 
should not intervene unless the need for equitable relief is clear, 
not remote or speculative.” The court indicated that the Bank’s 
rights were secure unless its independence were lost, and the Board 
of Directors changed its policy and the Federal Depositors’ Insur- 
ance Corporation discontinued its policy, which events were 
thought to be unlikely. The opinion continued: “The occurrence of 
these contingent events, necessary for injury to be realized is too 
speculative to warrant anticipatory judicial determination. Courts 
should avoid passing on questions of public law even short of con- 
stitutionality that are not immediately pressing. ... As we have 
seen, the Bank’s grievance here is too remote and insubstantial, 
too speculative in nature, to justify an injunction against the Board 
of Governors, and therefore, equally inappropriate for a declaration 
of rights.” This controversy was held not yet ripe for a declaratory 
judgment and it was ruled that the lower courts should have dis- 
missed the petition. 


7064 F. Supp. 811 (D. D.C. 1946). 
77161 F. 2d 636 (App. D.C. 1947). 
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Justices Reed and Burton dissented for reasons similar to those 
announced by the lower courts. It was thought important that the 
Board of Governors had in no way manifested an intent never to 
impose the condition. Justice Reed declared: “Certainly, as I see 
it, there is not only the possibility of future injury but a present 
injury by reason of the threat to the marketability of respondent’s 
stock. . . . It requires no elaboration to convince me that the threat 
is a real and substantial interference by allegedly illegal govern- 
mental action.” 

It is believed that there was an actual controversy presented 
by the Bank’s petition which was ripe for a declaration. An alleged 
illegal power in an administrative tribunal which creates uncer- 
tainties and disturbs the petitioner’s rights should come before the 
court as readily as a similar unlawful action on the part of a private 
person. Indeed, the facts seemed peculiarly suited to declaratory 
treatment by which the uncertainties could be removed without 
further coercive procedure. 


The conflict in the cases on the question of the existence of an 
actual controversy where statutory provisions are involved seems 
even sharper and more irreconcilable than in the patent and con- 
tract cases. In a case where labor difficulties arose between sugar 
producers and their employees because of conflicting contentions 
with regard to the applicability of the wages and hour provisions 
of an Act of Congress, it.was held that a justiciable controversy 
existed and a declaratory judgment petition was proper to deter- 
mine whether Congress intended to exempt such employees from 
the act.”* But, contrariwise, it was held that a justiciable contro- 
versy did not exist for the purpose of determining whether an Act 
of Congress which prohibited the plaintiff, a corporation created 
under the act, from engaging in the insurance business also pre- 
vented its owning stock in companies engaged in such business.”* 
Since the defendant had threatened to bring suit to revoke the 
plaintiff’s certificate of incorporation because of its ownership of 
said stock, it seems very clear that a ripe controversy existed. One 
judge dissented on this ground from the opinion of the court dis- 
missing the petition. It is difficult to understand why, in a question 
of the applicability of a statute which was present in both cases, one 
court should recognize the existence of a controversy while the 
other did not. 

In Connecticut Importing Co. v. Perkins,®° a wholesaler filed 
a petition for a declaratory judgment against the Secretary of Labor, 


78 Bowie v. Gonzalez, 117 F. 2d 11 (C.C.A. 1st 1941). 

79 Smith v. American Asiatic Underwriters, 127 F. 2d 754 (C.C.A. 9th 
1942), approved, 134 F. 2d 233 (1943). 

8035 F. Supp. 414 (D. Conn. 1940). 
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Administrator of the Wage and Hour Division of the Department 
of Labor, the State Commissioner of Labor and U. S. District At- 
terney for Connecticut, respecting the applicability of the Fair 
Labor Standards Act to his employees. The petition alleged that 
the Wages and Hours Division of the Department of Labor had pub- 
lished an “Interpretative Bulletin” in which it was declared that 
wholesalers buying goods from outside their state should comply 
with the act. The petition further stated that the defendants had 
investigated the problem and told the plaintiff that he was engaged 
in interstate commerce and liable for the penalties imposed for the 
violation of the act. It was held that the petition presented no 
justiciable controversy because the defendants lacked the authority 
to prosecute the wholesaler for failure to comply with the act. This 
seems a very questionable decision but certainly the following 
statement by the court is unwarranted: “Nor can I find in the 
complaint unequivocal allegation that the District Attorney has 
threatened to prosecute the plaintiff, or indeed has taken any defi- 
nite position in the premises.” It seerns preferable to assume that 
the prosecutor would perform his duty if the plaintiff violated the 
statute and that the unanimous character of the advice received, 
that the act did apply to him, was sufficient to create a controversy 
which a declaration could finally resolve. 


Where a regional director of the wage and hour law informed 
an employer that the latter’s practices were violating the act and 
must cease, and further stated that he was designated by employees 
to start proceedings, an actual controversy existed which justified 
a declaratory proceeding.*' There are many cases where similar 
factors obtain in which a liberal attitude is manifested by the 
courts.** 


Seniority rights were created by the United States Selective 
Service Act by which an employee taken into the armed services, 
upon honorable discharge therefrom, was entitled to be restored to 
his former position with full seniority privileges. Union labor con- 
tracts made during the war and the period of scarcity of labor like- 
wise contained seniority provisions. It was inevitable that conflicts 
and issues difficult of solution would arise out of this situation for 
veterans, civilian employees, employers and the courts. Several 
cases in which attempts were made to settle such issues by declara- 
tory judgments have been selected as representative of the problem. 





81 A, H. Belo Corp. v. Street, 35 F. Supp. 430 (N.D. Tex. 1940), cert. 
granted, 314 U.S. 601 (1941). 

8? Roloff v. Perdue, 33 F. Supp. 513 (N.D. Iowa 1940); Kentucky 
Natural Gas Corp. v. Public Service Comm., 28 F. Supp. 509 (E.D. Ky. 
1939), aff'd, 119 F. 2d 417 (C.C.A. 6th 1941); Mester v. U.S., 70 F. Supp. 118 
(E.D. N.Y. 1947), aff'd, 68 S. Ct. 70 (1948). 
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In two of these cases relief was denied, evidencing an attitude op- 
posed to a liberal use of declaratory judgment action. 

In the Nemenz case** the court took jurisdiction and entered a 
declaration petitioned for by an employer. The employer here 
was faced with a dilemma: either (1) to adopt a policy favoring 
the veteran employee in conformity with the compulsory provisions 
of the Selective Service Act and nullify the union contracts made 
with non-veteran employees, or (2) to proceed on the principle 
that the binding force of the union contract was unaffected by the 
Selective Service Act. He did not have jobs for both groups of 
employees, and between them he was neutral. Suits were threat- 
ened. Consequently, both veteran and non-veteran employees who 
made demands upon him were joined as parties to the declaratory 
judgment action. It was held that these facts presented an actual 
controversy and that the court had jurisdiction. (The declaration, 
incidentally, gave preference to the veteran.) It would be difficult 
to find a fact pattern more suited to this type of remedy. The court 
stated that: “It definitely was the intention of the Federal Declara- 
tory Judgment Act and Rule 57 of the Federal Rules of Civil Pro- 
cedure that a matter of this nature would be governed thereby.” It 
was a justiciable controversy and not hypothetical or advisory in 
character. 

Nevertheless, in a later case decided the same year, and involv- 
ing similar facts, the court dismissed the petition of the employer.** 
He had sued first on the basis of the Selective Service Act but later 
amended the petition, and proceeded under the declaratory judg- 
ment act. The court ruled that the relief asked was the same and 
denied it upon the ground that under the Selective Service Act 
jurisdiction was conferred only “upon the filing of a motion, peti- 
tion or other appropriate pleading by the person entitled to the 
benefits of such provisions,” such benefits having been reserved ex- 
clusively to returned veterans. It is submitted that such a narrow 
view tends to undermine the very purpose of the declaratory judg- 
ment act. Although the plaintiff misconceived his remedy initially, 
nevertheless, when he brought suit under the declaratory judgment 
act to determine a fact controversy growing out of and involving 
the Selective Service Act, the refusal of the courts to appreciate 
the existence of a controversy and retain jurisdiction is strange in- 
deed. The Nemenz case presents the sounder view. 

Even when a veteran has brought an action to have declared 
his seniority rights under the Selective Service Act, the courts have 
been unduly conservative in their interpretation of the facts and 





83 Lord Mfg. Co. v. Nemenz, 65 F. Supp. 711 (WD. Pa. 1946). 
8 Trailmobile Co. v. International Union, 67 F. Supp. 53 (S.D. Ohio 
1946). 
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technical in laying down requirements essential to a good pleading 
of these facts. Thus, the court refused jurisdiction because of the 
non-existence of a controversy where the plaintiff alleged no more 
than that defendant’s business was falling off and that since more 
and more drivers, of which the plaintiff was one, were being put 
on an “extra board,” he might be seriously injured by a delay in 
determining his seniority status.** These allegations were held in- 
sufficient. Of course the court is correct in its position that “If the 
plaintiff is merely in doubt as to his rights under the statute, with- 
out having had them challenged, the case is premature and not 
properly the subject of a declaratory judgment.” However, threats 
to rights are sufficient to set a declaratory action in motion. Thus, 
where the attorney of the employer declared that they had more 
drivers than could be used, and that conditions were growing worse, 
such an admission by the defendant would seem to necessitate the 
finding of an immediacy of danger sufficient to justify the use of 
declaratory procedure. Although this admission was not pleaded, 
the court doubted its sufficiency even if included. The court then 
proceeded to outline the essentials of the pleadings in such a case. 
Facts, it said, should have been pleaded showing threatened loss of 
employment as a result of the denial of plaintiff’s claimed seniority; 
or allegations should have been made that other employees wrong- 
fully claimed seniority superior to that of the plaintiff; that a lay-off 
of employees was imminent and that irreparable loss would be suf- 
fered unless the seniority rights were established. A liberal con- 
struction of the petition would have found some of these essentials, 
enough it is believed, to make a case. 

Declaratory relief is to a considerable extent anticipatory, often 
permitted prior to the existence of a cause of action for a wrong, 
a point ignored by the court. A complaint should be upheld if the 
danger is certain and definite, and it is believed it was so in this 
case. The court may have been entirely right in its position, how- 
ever, that there was a failure to join all the necessary parties. In 
retrospect, however, it can be seen that the utility of declaratory 
relief has been considerably hampered in this area of seniority 
rights. 

In general, it may be said that the attitude taken by the individ- 
ual courts conditions, to a large extent, the finding by the court 
that a controversy exists between the parties to an action before 
it. The standard is broad — “that a controversy exists.” Hence, there 
is room for interpretation, and the liberal or the narrow view of 
each court, therefore, is determinative of its findings. 

When the circumstances giving rise to a controversy have 





85 Johnson v. Interstate Transit Lines, 163 F. 2d 125 (C.C.A. 10th 
1947). 
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been changed by events subsequent to the institution of suit so as 
to negative to a large extent the existence of a controversy, most of 
the courts have held that such an alteration in the fact pattern 
does not necessarily render the case moot. This is so because there 
are usually some issues left requiring solution which would justify 
the retention of the case and a final, regular, judicial disposal of it. 
Exception to this is, of course, found in those instances where the 
controversy has been completely resolved and the plaintiff is will- 
ing to dismiss. 


Patent cases wherein a patentee has charged the plaintiff with 
infringement and threatened suit therefor afford the best examples 
of this problem. These cases*® have usually followed this sequence 
of events: (1) suit brought by the accused infringer for a declara- 
tion of invalidity and non-infringement, and (2) a subsequent con- 
clusion and statement by the defendant to such suit that the plain- 
tiff’s device is not an infringement. In such situations it has been 
held that the actual controversy over validity and infringement 
still existed. One court expressed its opinion on such a turn of 
events thus, “If the defendant were permitted to change his mind 
on the question of infringement after this action was commenced, 
and avoid a judgment on the issue of validity, nothing would 
prevent a switch again to the conclusion that the plaintiff was in- 
fringing after the action was dismissed.”*’ Thus, once a con- 
troversy has arisen, the defendant cannot withdraw his claim of 
infringement and defeat a declaration. The plaintiff is vitally in- 
terested in procuring a declaration of validity.** So too, the fact 
that the plaintiff’s plant was closed at the time defendant secured 
his patent and notified the plaintiff that operations by the latter 
would infringe his patent did not prevent a declaration of invalidity 
or non-infringement where the plaintiff intended to reopen his 
plant.*® 


A contrary view is found in McCurrach v. Cheney Brothers.*° 
There the court’s jurisdiction of an action to declare defendant’s 
patent invalid and not infringed by the plaintiff was denied because 





86 Water Hammer Arrester Corp. v. Tower, 66 F. Supp. 732 (E.D. 
Wis. 1944), cert. denied, 329 U.S. 806 (1947), rehearing denied, 330 U.S. 
853 (1947); White v. Bruce Co., 62 F. Supp. 577 (D. Del. 1945), aff’d, 
162 F. 2d 304 (C.C.A. 3d 1947); Sinclair & Carroll Co. v. Interchemical Corp., 
325 U.S. 327 (1945). 

87 Water Hammer Arrester Corp. v. Tower, note 86 supra. 

88 White v. Bruce Co., note 86 supra; Sinclair & Carroll Co. v. 
Interchemical Co., note 86 supra (Where patent suits arise the better prac- 
tice is for court to inquire fully into validity thereof.). 

89U. S. Industrial Chemical Inc., v. Carbide & Carbon Corp., 67 F. 
Supp. 895 (S.D. N.Y. 1946). 

90152 F. 2d 365 (C.C.A. 2d 1945). 
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“at the trial the defendant expressly disclaimed any claim that the 
plaintiff infringed its patent, and there was no room thereafter for 
a declaratory judgment as to invalidity.” The concurring judge was 
unwilling to rest the decision on the vague abstraction of jurisdic- 
tion, which is an unwise limitation on this useful remedial device, 
and suggested, instead, that it rest on “grounds of discretion and 
lack of utility.” This, it is true, is less objectionable. Notwithstand- 
ing, it would seem that a mere declaration by a defendant of his 
change of mind would rarely call for the dismissal of an action in 
the exercise of a sound discretion because, as indicated above, there 
are still controversies and uncertainties existing which should keep 
the case on the docket until a declaration has settled them. 

Another illustration of the rule is found in a case of a declara- 
tory judgment and injunction proceeding against a School Board 
for discriminatory practices in fixing salary schedules for white and 
colored teachers.*' The subsequent adjustment of salaries by the 
Board did not deprive the court of jurisdiction, although it did cause 
postponement of the injunction, inasmuch as the court was doubtful 
whether the deep-seated discriminatory “policy, custom and usage” 
complained of had been abandoned. 

Similarly, the voluntary discontinuance of alleged violations of 
the Fair Labor Standards Act did not deprive the court of juris- 
diction of a suit for the declaration of violation and infringement.” 
The danger of future violations suggested the advisability of a 
present declaration. 


JURISDICTIONAL AMOUNT IN CONTROVERSY 


The requirements established by law for the assumption of 
jurisdiction over a case or controversy by the federal courts exist 
alike for declaratory judgment suits and for the conventional ac- 
tions. Thus, jurisdiction on the ground of diversity of citizenship” 
presents no problem in declaratory judgment actions not found in 
other suits. But since the law has been settled that a request for 
a declaration of non-liability or non-coverage constitutes a contro- 
versy, several suits involving insurance contracts have raised the 
question of the sufficiency of the jurisdictional amount involved 
and the factors to be considered in determining such amount. 

There is practical unanimity in the view that, where the action 
does not bring into question the validity of the policy, and the 


%1 Morris (Hibbler, Intervener) v. Williams, 149 F. 2d 703 (C.C.A. 8th 
1945). And see Thompson v. Gibbes, 60 F. Supp. 872 (E.D. S.C. 1945). 

92 Walling v. Alaska Pacific Consol. Min. Co., 152 F. 2d 812 (C.C.A. 
9th 1945), cert. denied, 327 U.S. 803 (1946) (“Voluntary discontinuance of 
an alleged illegal activity does not operate to remove a case from the ambit 
of judicial power.’’). 

9328 U.S.C.A. § 41 (1940). 
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declaration is limited to disability or accident liability, that only 
benefits which have already accrued to the insured under the policy 
may be considered for purposes of satisfying the jurisdictional re- 
quirement.** In the Greenfield case,** where a declaration was 
sought respecting the company’s liability for disability payments, 
it was contended that future benefit payments based upon the in- 
sured’s life expectancy plus the reserve which the company was 
required by law to maintain, in addition to the amount of the 
premiums that would be waived, could all be combined to make up 
the required jurisdiciional amount. This was denied. The court 
refused to consider more than the amounts already accrued for the 
reason that the disability complained of might be terminated at any 
time. Hence, since the amount of accrued benefits recoverable at 
the time of suit was only $515.35 plus a reasonable attorney’s fee, 
the jurisdictional requirement of an amount in controversy exceed- 
ing $3,000 was not satisfied and jurisdiction over the controversy by 
the federal court was refused. Similarly, in the Fowles case,"* 
where the insured was seeking a declaration as to his disability 
benefit rights, he wished to add to accrued benefits, admittedly in- 
adequate, the right to future benefits. Only accrued benefits were 
allowed and the suit failed because, as the judge said, “Obviously 
no right to such ‘future benefits’ existed at the time action was com- 
menced. No one, at that time, knew or could have known whether 
such a right would ever exist. Therefore, as to such ‘future bene- 
fits,’ there was and could have been, at that time, no controversy.” 


An apparently inconsistent view is taken by the Kortz case.” 
The language of the opinion seems to indicate a consideration of the 
anticipated future benefits to be paid in addition to those already 
accrued. In that case the amount of the accrued benefits of which 
the insurance company sought to be relieved exceeded $3,000. That 
alone would have been sufficient to satisfy the jurisdictional amount 
required. In spite of that, the Circuit Court continued: “Moreover, 
the controversy involves more than alleged liability for matured in- 
stallments. The Insurance Company seeks an adjudication that will 
relieve it from both matured and future disability payments. Since 
Kortz’s life expectancy is 11.68 years, the amount involved, exclu- 
sive of interest and costs, is far in excess of $3,000.” It is the quoted 





%* Travelers Ins. Co. v. Greenfield, 154 F. 2d 950 (C.C.A. 5th 1946); 
N. Y. Life Ins. Co. v. Greenfield, 154 F. 2d 953 (C.C.A. 5th 1946); Commer- 
cial Cas. Ins. Co. v. Fowles, 154 F. 2d 884 (C.C.A. 9th 1946); Mutual Life 
Ins. Co. v. Moyle, 116 F. 2d 434 (C.C.A. 4th 1940); Travelers Ins. Co. v. 
Wechsler, 34 F. Supp. 717 (S.D. Fla. 1940). 

® Travelers Ins. Co. v. Greenfield, note 94 supra. 

%6 See note 94 supra. 

*? Guardian Life Ins. Co. of Amer. v. Kortz, 151 F. 2d 582 (C.C.A. 10th 
1945). 
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language above which raises the question of the existence of a con- 
flict on the issue of including future benefits in the computation of 
the amount in controversy. Although dictum, it might mistakenly 
be considered authoritative. 

Not infrequently an insurer petitions for a declaratory judg- 
ment to establish the existence or absence of a duty under the policy 
to defend a suit brought by an injured party against the insured. 
No question respecting the validity of the policy is involved in such 
an action, but a suit of this nature poses a difficult question of 
evaluating the duty to defend. It has been held that the fact that 
the amount of recovery which might be realized is presently unde- 
termined does not defeat jurisdiction’ if the possibility of the in- 
surer’s liability exceeds $3000.°° This is so regardless of the amount 
of the claim being made under the policy. Other courts have held 
that the jurisdictional amount is not the face of the policy but the 
expense of defending the suit.’ A better criterion would seem to 
be the maximum liability under the policy to which the insurer 
might be subjected.'" It is quite clear that the amount demanded 
by the injured party is not material.’ 

There is a suggestion of a more liberal policy in Stoner v. New 
York Life Insurance Company.’ The company sought a declara- 
tion of its non-liability on a disability policy and a cessation of its 
duty to waive further premium payments. It was held that under 
the circumstances of the case a declaratory judgment could not be 
entered, but that it was proper to deny insured’s motion to dismiss 
for want of the necessary amount in controversy “since a judgment 
in favor of respondent would determine petitioner’s claim to both 
benefit payments and waiver of premiums.” The latter, therefore, 
could seemingly be added to accrued benefits to make up the juris- 
dictional amount. This is a future element. The holding of the 
district court in Travelers Insurance Company v. Wechsler’ indi- 
cates that similar ‘consideration might be given by the courts to 
factors of a less immediate character. There the court said “in the 
absence of an admission that the insured has a total and permanent 








98 American General Ins. Co. v. Booze, 146 F. 2d 329 (C.C.A. 9th 
1944); Trinity Universal Ins. Co. v. Woody, 47 F. Supp. 327 (D. N.J. 1942). 

9 Travelers Ins. Co. v. Young, 18 F. Supp. 450 (D. N.J. 1937). 

100 See Standard Accident Ins. Co. v. Alexander, 23 F. Supp. 807 (N.D. 
Tex. 1938), aff'd, 103 F. 2d 500 (C.C.A. 5th 1939); State Farm Mut. Auto 
Ins. Co. v. Hugee, 32 F. Supp. 665 (E.D. S.C. 1940), aff'd, 115 F. 2d 298 
(C.C.A. 4th 1940). 

101 Trinity Universal Ins. Co. v. Woody, note 98 supra. 

102 Commercial Casualty Ins. Co. v. Humphrey, 13 F. Supp. 174 (S.D. 
Tex. 1935); C. E. Carnes & Co. v. Employers’ Liability Assur, Ccrp., 101 
F. 2d 739 (C.C.A. 5th 1939). 
103311 U.S. 464 (1940), rehearing denied, 312 U.S. 713 (1941). 
104 34 F. Supp. 717 (S.D. Fla. 1940). 
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disability,—the amount of the disability benefits of the policy could 
not be computed according to the age and life expectancy of the 
insured so as to reveal an amount in controversy in excess of $3000.” 
This language also carries the implication that if the pleadings 
showed an admission of permanent disability, future benefits, based 
on life expectancy, could be counted in computing the jurisdictional 
amount. Thus this and the Stoner and Kortz cases, supra, bring 
under the scrutiny of the courts elements which, in the strict sense 
of words, are not in immediate controversy but of future concern. 

Where the declaratory judgment petition puts in issue the 
validity of the policy itself, as in a request for a declaration of non- 
coverage of the policy or non-liability of the insurer, the rule is 
well-settled that the jurisdictional amount in controversy is the 
face value of the policy.’ Consequently, it may be seen that the 
distinction between those cases which do not attack the validity of 
the policy and those which do is significant.*°° Furthermore, where 
several insurers have a common interest arising from the coverage 
of the same risk, it is sometimes possible to combine the face values 
of several policies issued by these different insurers to determine 
the amount in controversy.’ 

The same rule obtains in contracts other than insurance con- 
tracts. The jurisdictional amount is determined by the value of the 
contract. The fact situations can not be categorized as neatly as the 
numerous insurance cases,-but a careful analysis will disclose the 
use of the same rule, i.e. the value of the contract.’ 


The declaratory judgment procedure is sometimes used to se- 





105 Home Ins. Co. of N.Y. v. Trotter, 130 F. 2d 800 (C.C.A. 8th 1942); 

Stephenson v. Equitable Life Assur. Soc. of U.S., 92 F. 2d 406 (C.C.A. 4th 

1937) (Unpaid disability benefits cannot be considered in determining 
jurisdictional amounts.); Builders and Manufacturers Mut. Casualty Co. v. 

Paquette, 21 F. Supp. 858 (S.D. Me. 1938); New Century Casualty Co. v. ° 
Chase, 39 F. Supp. 768 (D. W. Va. 1941) (Allegation of jurisdictional 

amount in controversy is taken as true if not denied in the answer.). 

106 Mutual Life Ins. Co. v. Moyle, 116 F. 2d 434 (C.C.A. 4th 1940) 
(Excellent opinion by Judge Parker.). 

107 Firemen’s Fund Ins. Co. v. Crandall Horse Co., 47 F. Supp. 78 (W.D. 
N.Y. 1942) (Each policy contained a pro rata liability clause.). 

108 Davis v. American Foundry Equipment Co., 94 F. 2d 441 (C.C.A. 
7th 1938) (Value of the contract exceeded $3000 although present recovery 
was less. Jurisdictional requirement satisfied.); American Type Founders 
v. Lanston Monotype Mach. Co., 45 F. Supp. 531 (E.D. Pa. 1942), aff’d, 137 
F, 2d 728 (C.C.A. 3d 1943) (Present accrued royalties satisfied require- 
ment. Future rights could be considered.); Corcoran v. Royal Develop- 
ment Co., 121 F. 2d 957 (C.C.A. 2d 1941), cert. denied, 314 U.S. 691 (1941) 
(Holder of participating contracts issued by a corporation seeks declara- 
tion of rights to be paid prior to shareholders. Aggregate amount of such 
contracts constitutes the jurisdictional amount, but such was only $1400 
and jurisdiction was denied.) 
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cure a declaration of the validity, construction, or application of a 
statute. Here, as elsewhere, the jurisdictional requirements must 
be met. Accordingly, where a foreign corporation filed a complaint 
for a declaration that a statute of Florida was inapplicable to it, it 
was alleged that the value of its right to do business in that state, 
unregulated, was in excess of $3000. The jurisdictional amount was 
satisfactorily established.'*® Similarly, where the State of Wyoming 
sought the construction of a Federal statute which it alleged was 
depriving the state of revenues in excess of $3000, the court retained 
the case.’?° On the other hand, where the plaintiff failed to register 
under the Selective Service Act and sought a declaration and in- 
junction against criminal prosecution therefor, alleging damages to 
him greatly in excess of $3000, including loss of salary, loss of con- 
sortium and pleasures of home, it was held that such items were 
not properly determinative of the jurisdictional amount." 


Where the petitioner in a declaratory judgment proceeding sued 
for himself and “all persons similarly situated,” it was held that the 
jurisdictional amount must be satisfied by computations based upon 
the petitioner’s rights alone, as he was the only party. The value 
of the rights of the others may not be included.'** 


ANOTHER PENDING ACTION 


In numereous cases a petition for a declaratory judgment is filed 
in a district court when a suit is already pending in another federal 
or in a state court. As elsewhere, the general criterion set up by the 
courts themselves as determinative of their assumption of juris- 
diction is whether the declaratory remedy will serve a useful 
purpose. Where a suit for a declaration is brought after an action 
has been instituted in another court, at least four additional, self- 
imposed considerations present themselves as tests for the taking 
of jurisdiction of the later action. The criteria which the courts 
follow are these: (1) are the same issues involved in both suits; 
(2) are the same parties involved in both actions; (3) is there an 
equal facility for the trial of the issues in the first action as in the 
declaratory judgment action; and (4) is the declaratory action 
brought for the bona fide purpose of determining the controversy or 
merely to anticipate defenses and enable the defendant to select the 
tribunal. 


As simple of application as these criteria appear to be on their 
face, discrepancies exist therein. Thus, the courts do not agree 





109 United Enterprises v. Dubey, 128 F. 2d 843 (C.C.A. 5th 1942), cert. 
denied, 317 U.S. 669 (1942). 

110 State of Wyoming v. Franke, 58 F. Supp. 890, (D. Wyo. 1945). 

111 Stone v. Christensen, 36 F. Supp. 739 (D. Ore. 1940). 
112 Southern Pac. Co. v. McAdoo, 82 F. 2d 121 (C.C.A. 9th 1936). 
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upon what constitutes the “same issue.” This is particularly evident 
in insurance and patent cases. 


Cases in many jurisdictions treat an action by an insurer for a 
declaratory judgment to determine his rights and obligations under 
an insurance policy or to declare the termination or cancellation of 
the policy as one which involves issues separate and distinct from 
those arising in pending suits against the insured by a third party 
for personal injuries.'** Thus, the courts have distinguished the 
actions on the ground that either: the issue in the state personal 
injury action was that of liability under specific circumstances while 
that in the federal suit was the status of the policy as void ab 
initio;'** or that the liability of the insured was at issue in the state 
court whereas the extent of the insurer’s liability was the concern 
of the declaratory action;"’® or that the suit by the administrator of 
the injured party’s estate against the administrator of insured’s 
estate did not present the issues of whether proper notice had been 
given the insurer and whether the insurer was under a duty to de- 
fend the state court action.'%® One court, faced with a similar 
problem, held that the pendency of an action in a state court which 
involved some of the transactions implicit in the declaratory judg- 
ment suit did not deprive the District Court of jurisdiction of the 
insurer’s suit unless the identical issues were before the state 
court."?’ 


In conflict with these decisions is the case of American Auto- 
mobile Insurance Company v. Freundt''* where the court refused 
jurisdiction of a declaratory judgment suit brought by an insurer 
to determine his obligations and liabilities under the policy while 
the injured party was pursuing a judgment obtained in a state court 
against the insured by filing garnishment proceedings against the 
insurer. Jurisdiction over the declaratory action was refused on 
the ground that the question could be adjudicated in the pending 








113 American General Ins. Co. v. Booze, 146 F. 2d 329 (C.C.A. 9th 
1944); Associated Indemnity Corp. v. Davis, 136 F. 2d 71 (C.C.A. 3d 1943); 
Associated Indemnity Corp. v. Garrow Co., 39 F. Supp. 100 (S.D. NY. 
1941), aff'd, 125 F. 2d 462 (C.C.A. 2d 1942); General Acc. Fire & Life As- 
sur. Corp., Ltd. v. Morgan, 33 F. Supp. 190 (W.D. N.Y. 1940); American 
Motorists Ins. Co. v. Busch, 22 F. Supp. 72 (S.D. Cal. 1938); Builders & 
Manufacturers Mut. Casualty Co. v. Paquette, 21 F. Supp. 858 (D. Me. 1938). 

114 Builders & Manufacturers Mut. Casualty Co. v. Paquette, note 113 
supra. 

115 Associated Indemnity Corp. v. Davis, note 113 supra. 

116 General Acc. Fire & Life Assur. Corp. v. Morgan, note 113 supra. 

117 American Motorists Ins. Co. v. Busch, note 113 supra.’ 

118103 F. 2d 613 (C.C.A. 7th 1939). 
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state court suit, the court relying heavily on its discretionary powers 
to entertain or refuse jurisdiction in such a situation.® 


Other insurance cases present similar problems. Thus, in one 
case the court held that a suit brought by an insurer against his 
insured in a state court to cancel the policy and recover benefits paid 
out to the insured thereunder presented different issues from those 
involved in a federal action instituted the same day by the insured 
against his insurer to affirm the validity of the policy.’*® Likewise, 
the circuit court of appeals held in Guardian Life Insurance Com- 
pany of America v. Kortz'”' that the pendency of an action in the 
state court, brought by the insured to recover unpaid disability 
benefits, did not bar the assumption of jurisdiction by the federal 
court over an action by the insurer seeking to be relieved of both 
accrued and future liability for disability benefits. Here the court 
stated: “The causes of action asserted are not the same. In the state 
court actions, Kortz seeks recovery of accrued disability benefits. 
In the declaratory judgment actions, the insurance company seeks 
an adjudication that the.contract is terminated and seeks relief from 
matured, as well as future, liability for disability benefits.” How- 
ever, the court in this case goes farther: “Moreover, the state court 
actions and the declaratory judgment actions are in personam. It 
is well settled that where two actions involving the same cause of 
action are pending in a state and a federal court, and are within 
the concurrent jurisdiction of each, both actions, insofar as they 
seek relief in personam, may proceed at the same time and when 
one action has gone to final judgment may be set up as a bar in the 
other action under the doctrine of res judicata.” And then, “The 
question should be resolved by a determination of whether there is 
such a plain, adequate, speedy remedy afforded by the insurance 
company in the pending state court actions that a declaratory judg- 
ment will serve no useful purpose.” The language of the court on 
this aspect of the matter is very disturbing. Certainly a major prob- 
lem faced by the courts, where two suits are pending between the 
same parties, is the avoidance of a multiplicity of suits. Conse- 
quently, this attitude of the court, to let the suit first decided act as 
res judicata for the one still pending, is alarming. However, there 
seems to be room for such a practice under the law as it stands, for 
Federal Rule 57 of the Rules of Civil Procedure states: “An action 
for a declaratory judgment, if otherwise appropriate, should not be 
dismissed merely on the ground that another remedy is available, 





119 Ohio Casualty Ins. Co. v. Marr, 21 F. Supp. 217 (N.D. Okl. 1937), 
aff'd, 98 F. 2d 973 (C.C.A. 10th 1938), cert. denied, 305 U.S. 652 (1938). 
120 Rydstrom v. Mass. Accident Co., 25 F. Supp. 359 (D. Md. 1938). 
121 See note 97 supra. 
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nor because of the pendency of another suit, if the issues in the 
declaratory action will not necessarily be determined in that suit.” 


Similarly, the courts are in conflict where two cases involving 
patent issues between the same parties are pending in different 
courts. Actions for patent infringement are distinguished by some 
of the courts from actions for the declaration of the validity of a 
patent. Other cases hold that there is a similarity between the 
issues which precludes an adjudication by the second court. Thus, 
where the state court action was based upon unfair competition, 
the district court declared that such a suit did not warrant a con- 
clusion that no controversy over the validity and infringement of 
the patents existed, which latter points were the subject of suit in- 
stituted in the federal court.'**?. So too, where defendants sued for 
infringement of their patents in one proceeding, claiming plaintiff 
was its licensee and that the license agreement was valid and sub- 
sisting, such an action was held not to bar a declaratory action 
brought by the plaintiffs which raised questions under the patent 
statutes exclusively within the jurisdiction of the federal courts, 
notwithstanding that each action raised substantially the same 
issues.'** 

Conversely, however, where plaintiff sued for patent infringe- 
ment by the defendant, defendant’s answer thereto, asking a de- 
claration on the validity of the patent in question was dismissed, the 
court holding that the validity question would be determined as an 
incident to the infringement adjudication and that no useful pur- 
pose could be served by entering a declaration on the validity of 
the patent.'** 

Generally speaking, the courts have little difficulty in interpret- 
ing and applying the test that declaratory actions will not be enter- 
tained where the same parties to one action are the parties to the 
suit for a declaration. On a few occasions, however, the courts have 
been bothered by its application to a particular fact pattern. 
Especially has this been so where a parent corporation and its 
wholly-owned subsidiary are concerned.!*® 

In one case the subsidiary brought an action in one district 
court to declare its prior right to the use of a trademark and to en- 
join defendant’s infringement thereof. Shortly thereafter, defend- 
ant sued both parent and subsidiary in another district court alleg- 
ing infringement by them. Thereupon, the parent corporation 





122 Pomerantz v. Jean Vivaudou Co., 65 F. Supp. 948 (S.D. N.Y. 1946). 
123 Lionel Corp. v. De Filippis, 11 F. Supp. 712 (E.D. N.Y. 1935). 
124 Cheney Co. v. Cunningham, 29 F. Supp. 847 (W.D. Pa. 1939). 
125 Cresta Blanca Wine Co. Inc., v. Eastern Wine Corp., 143 F. 2d 1012 
(C.C.A. 2d 1944); Zenith Radio Corp. v. Dictograph Products Co., 66 F. 
Supp. 473 (D. Del. 1946). 
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sought leave to intervene in the first action and moved to stay the 
second action until entry of a final judgment in the first. The court, 
refusing leave to the parent to intervene, granted the requested stay 
of prosecution of the second action against the subsidiary alone 
pending final disposition of the first suit, saying there was no abuse 
of discretion in denying a stay of defendant’s action against the 
parent corporation inasmuch as the parent corporation was not a 
party to the first suit and “the duty to enjoin the prosecution of a 
proceeding later instituted in another federal district arises only if 
the controversy in each court involves the same issues and the same 
parties.”*° 


A decision which indicates the court’s practical approach to the 
problem in which a parent and wholly-owned subsidiary were in- 
volved was Zenith Radio Corporation v. Dictograph Products Com- 
pany.'*? There the court refused to restrain the prosecution of the 
later-instituted action against the parent until the prior suit termi- 
nated in a decree, inasmuch as the earlier suit was considered in- 
sufficiently developed for the court to determine that the parent 
corporation was undertaking the defense of its subsidiary in such 
action. Accordingly, the court, after finding the existence of all 
elements requisite to the rendition of a declaratory judgment, re- 
frained from acting thereon because “the question remains whether 
the present case and the New York case are between the same 
parties.” 


A third consideration adopted by the courts as a test for the 
assumption of jurisdiction of a declaratory judgment action where 
another action is pending is the availability of an equal facility of 
trial of the issues in the first action as in the second.'** “Facility” 
has been variously described by the courts to include such things 
as the nature of the defenses available, the convenience of the 
parties and of the witnesses, the adequacy of the remedies afforded, 
the position of the case on the docket and the cost of litigation. 





126 Cresta Blanca Wine Co. v. Eastern Wine Corp., note 125 supra. 

127 See note 125 supra. 

128 Carbide & Carbon Chemicals Corp. v. U.S. Industrial Chemicals, 
140 F. 2d 47 (C.C.A. 4th 1944); Guardian Life Ins. Co. of America v. Kortz, 
note 97 supra; Western Electric Co. v. Hammond, 135 F. 2d 283 (C.C.A. Ist 
1943); Crosley Corp. v. Westinghouse Electric & Mfg. Co., 130 F. 2d 474 
(C.C.A. 3d 1942), cert. denied, 317 U.S. 681 (1942); Aetna Casualty & Surety 
Co. v. Quarles, 92 F. 2d 321 (C.C.A. 4th 1937); N. Y. Life Ins. Co. v. Roe, 
22 F. Supp. 1000 (W.D. Ark. 1938), rev’d on other grounds, 102 F 2d 28 
(C.C.A. 8th 1939); Staley Elevator Co. v. Otis Elevator Co., 35 F. Supp. 
778 (D. N.J. 1940); Greer v. Scearce, 53 F. Supp. 807 (W.D. Mo. 1944); 
American Tel. & Tel. Co. v. Henderson, 63 F. Supp. 347 (N.D. Ga. 1945); 
Buffalo Creek Co-op State Grazing Dist. v. Anderson, 72 F. Supp. 330 (D. 
Mont. 1947). 
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Thus the Supreme Court of the United States depicted the 
factors to be considered by the courts by its dicta in the often- 
quoted Brillhart v. Excess Insurance Company case:'*® “Ordinarily 
it would be uneconomical as well as vexatious, for a federal court 
to proceed in a declaratory judgment suit where another suit is 
pending in a state court presenting the same issues, not governed 
by federal law, between the same parties. Gratuitous interference 
with the orderly and comprehensive disposition of a state court 
litigation should be avoided .... Where a district court is presented 
with a claim such as was made here, it should ascertain whether 
the questions in controversy between the parties to the federal suit, 
and which are not foreclosed under the applicable substantive law, 
can better be settled in the proceeding pending in the state court. 
This may entail inquiry into the scope of the pending state court 
proceeding and the nature of defenses open there. The federal 
court may have to consider whether the claims of all parties in 
interest can satisfactorily be adjudicated in that proceeding, 
whether necessary parties have been joined, whether such parties 
are amenable to process in that proceding, etc. .. This was a matter 
for determination, certainly, in the first instance by the District 
Court.” 


The prohibition against the use of declaratory judgment proced- 
ure as a device to anticipate trial of an issue in a court of coordinate 
jurisdiction'* or as a means of determining the validity of a de- 
fense'** has been frequently voiced by the courts. Similarly, they 
have decried the abuse of declaratory procedure by defendants who 
have attempted to employ it as a tool to select the tribunal before 
which they prefer to appear. 


Because of the nature of the problems involved and the fact 
that the discretion of the court plays such a large part in their solu- 
tion, little more can be said respecting the cases discussed above. 
The decision is not an easy and clear-cut one for the trial court. It 
may be ventured that a reading of these cases leaves one with an 
uneasy feeling that a judge who desires to restrict the use of de- 
claratory judgments may utilize this discretionary power as a means 
of achieving that purpose. There is more indication of this in the 
earlier cases under the Act than in those of recent years. Such an 
impression has been produced by the increasing numbers of courts 
which have, with slight variation, indulged in the blanket general- 








129 316 U.S. 491 (1942) (The same criticism on basis of economy can 
be made of the Kortz case, note 97 supra.). 

130 Carbide & Carbon Chemicals Corp. v. U. S Industrial Chemicals, 
note 128 supra. 

131 Aetna Casualty & Surety Co. v. Yeatts, 99 F. 2d 665 (C.C.A. 4th 
1938). 
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ization that: “The pendency of another action is not enough to de- 
feat the jurisdiction of a federal court whose jurisdiction has been 
properly invoked.”!** 


EXHAUSTION OF SPECIAL STATUTORY REMEDIES 


Where, by legislation, special tribunals, commissions or ad- 
ministrative boards have been set up and procedural routines 
established, courts of general jurisdiction have refrained from en- 
croaching upon this special jurisdiction through the declaratory 
judgment device. A very persuasive reason for this attitude has 
been that a great deal of technical factual investigation is incident 
to the work of these quasi-judicial bodies and that they have be- 
come experts especially equipped for the work. But this should not 
be taken to mean that the administrative method in such cases is 
necessarily exclusive, nor that this aspect of the problem is just a 
rehashing of the problem of the establishment of the alternative 
character of the remedy.'** Rather, it is a consideration of those 
controversies for which a specific remedy has been provided by 
statute, despite the existence of which, different relief, in the form 
of a declaratory judgment, has been asked. Some of the courts, it is 
found, have required the parties to follow the statutory procedure, 
while others have permitted the parties the use of the declaratory 
technique. 


In general, it may be said, that the discretion of the court ad- 
judicating upon the issues plays a large part in the determination 
of the matter. As Professor Borchard has said: “If the question is 
one of law or of the jurisdiction of the commission it may be 
judicial economy and wisdom to decide the issue by declaration 
before the administrative channel has been invoked or ex- 
hausted.”'** The usual criterion followed by the courts in deciding 
whether to retain or dismiss petitions for declaratory judgments, 
however, is whether the remedy alternative to declaratory relief is 
an adequate one, that is, whether it is “plain, speedy and efficient.” 


For the sake of clarity of analysis, the various cases considered 
herein have been subdivided according to the substantive fields of 
law indicated by their fact situations. The categories, therefore, are 
those of tax cases, cases involving contract rights, citizenship dis- 
putes, racial and/or religious discrimination controversies, problems 
involving the constitutionality or validity of a statute or administra- 








132 Ohio Casualty Ins. Co. v. Marr, note 119 supra; Greer v. Scearce, 
note 128 supra; Guardian Life Ins. Co. of America v. Kortz, note 97 supra; 
Crosley Corp. v. Westinghouse Electric & Mfg. Co., note 128 supra; U. S. 
Fidelity & Guaranty Co. v. Koch, 102 F. 2d 288 (C.C.A. 3d 1939). 

153 See “Nature of the Remedy” supra, page 212. 
134 BORCHARD, op. cit. supra note 5, at 344. 
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tive order, corporate problems and problems involving federal ad- 
ministrative agencies. : 

It has always been a delicate question when a federal court has 
been asked to interfere with the fiscal policy of a state An Act of 
Congress has provided that jurisdiction will not lie in “any suit to 
enjoin, suspend, or restrain the assessment, levy or collection of any 
tax imposed by or pursuant to the laws of any state where a plain, 
speedy and efficient remedy may be had at law or in equity in the 
courts of such state.”’** While there has been some question,’* it is 
now well settled that the Declaratory Judgment Act is included in 
this restrictive legislation.'** While a great majority of the petitions 
for a declaratory judgment in tax cases were denied because special 
tax tribunals existed in the states and because the special remedy 
provided was considered “plain, speedy and efficient,”'** several 
cases retained jurisdiction and granted a declaration.'*® Where the 
state law provided a means for recovering taxes paid, the remedy 
was considered sufficient.'*° 

However, decisions which have followed the “plain, speedy and 
efficient” standard indicate considerable variance in interpretation. 
For example, in Bucklin Coal Mining case,'*' upon the plaintiff's 
assertion that the state procedure was inadequate because it did not 
provide for an injunction pending final adjudication and required 
four hearings as compared with two under the Federal Declaratory 





135 Johnson Act. 28 U.S.C.A. §41 (1) (1937). 

136 Morrison-Knudsen Co. v. State Board of Equalization, 35 F. Supp. 
553 (D. Wyo. 1940). 

137 West Publishing Co. v. McColgan, 46 F. Supp. 163 (N.D. Cal. 1942), 
aff'd, 1938 F. 2d 320 (C.C.A. 9th 1943); BorcHaRD, op. cit. supra note 5, at 
808. 

138 West Publishing Co. v. McColgan, supra note 137; Miller v. City 
of Greenville, 138 F. 2d 712 (C.C.A. 8th 1943); Inland Milling Co. v. Huston, 
11 F. Supp. 813 (S.D. Iowa 1935); Selser v. City of Stuart, 135 F. 2d 211, 
(C.C.A. 5th 1943), cert. denied, 320 U.S. 769 (1943); (Quo warranto was 
only proper remedy as attack on tax levy was attack on city’s corporate ex- 
instence.); Great Lakes Dredge & Dock Co. v. Huffman 319 U.S. 293 (1943); 
Paul Smith Construction Co. v. Buscaglia, 140 F. 2d 900 (C.C.A. Ist 1944); 
Bucklin Coal Mining Co. v. Unemployment Comm., 53 F. Supp. 484 (W.D. 
Mo. 1943); Collier Advertising Service v. City of N.Y., 32 F. Supp. 870 
(S.D. N.Y. 1940). 

139 Township of Hillsborough v. Cromwell, 326 U.S. 620 (1946); Morri- 
son-Knudsen Co. v. State Board of Equalization, supra note 136: Texas 
Electric Ry. v. Eastus, 25 F. Supp. 825 (N.D. Tex. 1938), aff’d, 308 U.S. 512 
(1939), rehearing denied, 308 U.S. 637 (1939): Spector Motor Service v. 
McLaughlin, 323 U.S. 101 (1944); U.S. v. Query, 37 F. Supp. 972 (E.D. S.C. 
1941), aff'd, 121 F. 2d 631 (C.C.A. 4th 1941), cert. denied, 314 U.S. 685 
(1941), vacated on other grounds, 316 U.S. 653 (1942), vacated on other 
grounds, 316 U.S. 486 (1942). 

140 Miller v. City of Greenville, supra note 138. 
141 See note 138 supra. 
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Judgment Act and because the matter of supersedeas was left en- 
tirely to the commission, the court dismissed the petition, declaring 
that the state procedure met the standard. On the other hand, in the 
Hillsborough case,'*? the state remedy was held inadequate and the 
petition retained. The court said, “We have held where a federal 
constitutional question turns upon the interpretation of local law 
and the local law is in doubt, the proper procedure is for the federal 
court to hold the case until a definite determination of the local 
law can be made by the state courts... . In the present case it 
appears that the respondent’s opportunity to appeal to the State 
Board of Tax Appeals had expired before the District Court ruled 
on the motion to dismiss. And it is not clear that today respondent 
has open an adequate remedy in the New Jersey Courts for chal- 
lenging the assessments on local law grounds.” Thus, in spite of 
the policy against interference with state taxes, the federal court 
did retain jurisdiction for a declaratory judgment. 

In Selser v. City of Stuart'*® the court did not apply the stan- 
dard usually used but seemed to hold that, since the suit “was a 
collateral attack upon the City of Stuart,” quo warranto was the 
exclusive remedy. This was not a suit to enjoin the collection of 
taxes—but was thought to go much further. This decision is open 
to question, however, on the ground that it tends to subvert the 
alternative character of the declaratory judgment remedy. 


The construction of contracts and the determination of rights 
thereunder has been peculiarly within the scope of the declaratory 
judgment act. Where, however, the contract was the result of col- 
lective bargaining and administrative tribunals had been created to 
administer the relationships growing out of such contracts, the 
problem of exhaustion of those administrative remedies as a prere- 
quisite to the assumption of jurisdiction of a declaratory action 
has been vividly presented. The decisions in cases of this nature 
have been in sharpest conflict. Disagreement has existed where 
the issue presented was one involving general rights under the 
contract or where it concerned matters of internal relationship, and 
whether a proceeding was pending before an administrative tribunal. 

In Texoma Natural Gas Company v. Oil Workers International 
Union'* a declaratory judgment suit was filed to determine the 
issue of seniority rights of employees. Although no proceeding 
before the National Labor Relations Board had begun, objection 





142 See note 139 supra. 

143 See note 138 supra. See also Morin v. City of Stuart, 111 F. 2d 773 
(C.C.A. 5th, 1940). 

14458 F. Supp. 132 (N.D. Tex. 1943), aff'd, 146 F. 2d 62 (C.C.A. 5th 
1944), cert. denied, 324 U.S. 872 (1945), rehearing denied, 325 U.S. 893 
(1945). 
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was made to the propriety of the action of the district court in 
taking jurisdiction when the administrative remedy had not been 
exhausted The court maintained that the Declaratory Judgment 
Act should be liberally construed, that the existence of another 
remedy did not affect the court’s jurisdiction under Rule 57, and, 
therefore, retained the petition. Affirming this decision, the Circuit 
Court of Appeals said, “An employer may establish the seniority 
rights of an employee . . . as well as general rights which their 
contract relationship establishes, without waiting to be sued for 
breach or for damages or for specific performance, and thus secure 
the ‘interpretation of the contract during its actual operation’ and 
stabilize an ‘uncertain and disputed relation.’ Exhaustion of the 
administrative remedies .. . is not a prerequisite to the bringing 
of a court action by either party for an alleged violation by the other 
of a labor agreement.” 


Likewise, jurisdiction was accepted even where the National 
Labor Relations Board had issued its directive.'** The court was 
not deprived of jurisdiction over a contract reached by collective 
bargaining because “The National War Labor Board is not, under 
law, vested with judicial functions .. . It is not a substitute for the 
courts, and the pendency of a controversy before it is not a bar to 
a suit in the courts.” Furthermore, its directives were only advisory. 
Eleven days prior to this decision the Worthington Pump and 
Machinery case,’** which is weakly distinguished in this case as 
presenting “jurisdictional difficulties . . . lacking here,” held against 
jurisdiction for a declaratory judgment on very broad policy con- 
siderations. The issue was pending before the N.L.R.B. The judge 
recognized that there had been cases which retained the petition 
for a declaration of rights but thought that “this court should be 
reluctant to allow itself to be invited into that field of controversy 
unless the parties have proceeded in accordance with the national 
policy that is embodied in the Norris-LaGuardia Act.” He con- 
tinued, “I am persuaded that in the ordinary case, unless there has 
been a complete exhaustion of administrative remedies, there ought 
to be great reluctance on the part of the Federal Court to interfere 
to construe a labor agreement.” The policy of the Norris-LaGuardia 
Act was to limit injunctive interference by courts of equity and 
secure administrative determination of issues more suited to such 
process. Hence, it is arguable that the declaratory judgment pro- 
ceeding might violate this policy. 





145 American Brake Shoe Co. v. Grybas, 63 F. Supp. 414 (D. Mass. 
1945), quoting Texoma Natural Gas Co. v. Oil Workers International Union, 
Note 144 supra. 

146 Worthington Pump and Machine Corp. v. Local No. 259, 63 F. Supp. 
411 (D. Mass. 1945). 
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Another type of problem involves internal organizational 
matters, respecting which the same conflict has existed. Where an 
employer was required to adopt a policy of employment which gave 
preference either to the seniority provisions of the National Selec- 
tive Service Act or to conflicting clauses in its union contract, and 
having been threatened with suit in either event, it was held that a 
declaratory judgment petition would be retained by the court.'*’ 
On the other hand, where a dispute arose as to the distribution of 
work between two divisions of a railroad, which precipitated a labor 
controversy between groups in the same union, the court dismissed 
a petition by the employees for a declaration. The reason given for 
its rejection of the action was a refusal to disturb fifteen years of 
collective bargaining experience between the parties involved."* 
Again, where the controversy was between the employees and two 
different railroads over the distribution of work at terminals, and 
the employees belonged to the same union, although the District 
Court retained jurisdiction of the employer’s action, the Circuit 
Court of Appeals reversed the decision.‘*® The opinion of the 
appellate court manifested an extreme reluctance on the part of 
the court to enter into what it conceived of as an internal dispute 
and a desire to leave such disputes to an administrative tribunal. 


A similar problem has arisen in cases involving state public 
utility commissions. Although Congress has denied the federal 
district courts the jurisdiction to enjoin, suspend or restrain the 
enforcement of orders affecting public utility rates fixed by state 
commissions, it was held that the restriction was not applicable to a 
petition which sought a declaratory judgment to determine the 
rights of a public utility under a contract with a city to furnish 
gas,'°° 

Where declaratory actions have been brought to determine 
controversies involving matters of citizenship, the courts, again, are 
in conflict as to the necessity of exhaustion of the special statutory 
procedure. Thus, in one case the District Court declined to make a 
declaration of citizenship in a deportation case in which it was 
urged that the order was unwarranted and the act unconstitu- 








147 Lord Mfg. Co. v. Nemenz, 65 F. Supp. 711 (W.D. Pa. 1946). 

148 Gaskill v. Roth, 151 F. 2d 366 (C.C.A. 8th 1945), cert. denied, 327 
U.S. 798 (1946), rehearing denied, 328 U.S. 876 (1946). 

19 Texas & P. Ry. v. Brotherhood of R.R. Trainmen, 60 F. Supp. 
263, (W.D. La. 1945), 63 F. Supp. 640 (W.D. La. 1945), rev’d, 159 F. 2d 822 
(C.A.A. 5th 1947), cert. denied, 68 S. Ct. 62 (1947) (Decision on the merits 
which followed the denial of defendant’s motion to dismiss the petition was 
impliedly overruled by the reversal of judgment by the circuit court of 
appeals on defendant’s motion in the first instance.) 

150 Mississippi Power & Light Co. v. City of Jackson, 116 F. 2d 924 
(C.C.A. 5th 1941), cert. denied, 312 U.S. 698 (1941). 
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tional.’* The court required that the statutory remedy be exhausted 
as a condition to jurisdiction, inasmuch as the statute itself stipu- 
lated that the naturalization of aliens occur “under the conditions 
prescribed in this chapter, and not otherwise.’ 


Yet, in a case where the Attorney General was following the 
regular procedure to secure the cancellation of a duplicate certificate 
of naturalization because the original court record of the naturaliza- 
tion proceeding had been lost, the District Court retained the case 
to give a declaration. It found jurisdiction, despite the statutory 
provisions established, when one was denied the rights and privi- 
leges of citizenship.’** Here the exhaustion of statutory procedures 
was not considered obligatory. 


CONSTITUTIONALTY AND VALIDITY 


There is a conflict in the cases in which declaratory judgments 
have been sought prior to the exhaustion of special remedies pro- 
vided by law to determine the constitutionality, validity or applica- 
bility of statutes or administrative and executive orders. A case 
illustrative of the court’s assumption of jurisdiction is that of Texas 
Electric Railway v. Eastus'*' where an interurban railroad sought a 
declaration, as against the United States Attorney and the Collec- 
tor of Internal Revenue, that the Tax Act and the Railway Labor 
Act were not applicable to it. . The court retained the case although 
such a controversy fell within the jurisdiction of the Interstate 
Commerce Commission and no proceedings had been brought before 
that tribunal. Similarly, the court took jurisdiction of a proceeding 
brought to declare the validity of an executive order of the Presi- 
dent which directed the Secretary of War to take possession of and 
operate plaintiff’s plant and facilities, and to determine the rights 
and status of the plaintiff company. The District Court held the 
matter for its consideration despite the fact that the War Labor 
Board had not been approached to determine the issue.*™ 


Conversely, however, an application for a declaration respecting 
the validity of a tax due under the Social Security Act and an in- 


151 Citizens Protective League v. Clark, 155 F. 2d 290 (App. D.C. 1946), 
cert. denied, 329 U.S. 787 (1946). 

152 8 U.S.C.A. §701. 

153 Brassert v. Biddle, 148 F. 2d 134 (C.C.A. 2d 1945); Ginn v. Biddle, 60 
F. Supp. 530 (E.D. Pa. 1945). 

‘5tNote 139 supra. See also Hudson & Manhattan Ry. v. Hardy, 
22 F. Supp. 105 (S.D. N.Y. 1938). 

155U.S. v. Montgomery Ward, 58 F. Supp. 408 (N.D. Ill. 1945), rev’d 
on other grounds, 150 F. 2d 369 (C.C.A. 7th 1945); cert. denied, 324 U.S. 858 
(1945), rehearing denied, 324 U.S. 888 (1945), vacated, 326 U.S. 690 (1945) 
(This decision reversed prior decision because the cause was moot.) 
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junction against its collection was dismissed because “the plaintiffs 
have a plain, adequate and complete remedy at law.’}** 


Where no provision had been made in the statute for an appeal 
from the decision of a special tribunal established therein, it was 
held that the District Court could properly retain a declaratory 
judgment petition. This decision was the outcome of an action 
brought by a federal civil service employee charged with political 
activity by the Commission which had issued an order for his 
removal pursuant to Civil Service Rule and the Hatch Act, neither 
of which provided for administrative or statutory review. In his 
petition for a judgment declaring the invalidity of the order, 
plaintiff alleged the omission of a procedure for review and the 
absence of any case precedent for such review. “Under such cir- 
cumstances,” said the court, “we see no reason why a declaratory 
judgment action, even though constitutional issues are involved, 
does not lie.”*" 


Racial discrimination and interference with religious freedom 
raise federal constitutional questions for the settlement of which 
declaratory judgment proceedings have been brought in the federal 
courts. The reasons for retaining or denying jurisdiction are not 
entirely harmonious. Where a colored teacher sought a declaration 
of rights against alleged discrimination in salary, as contrasted with 
the wages paid white teachers, it was held that it was not a prere- 
quisite to jurisdiction that the procedures set up by state law were 
exhausted. The law provided for a hearing before the County 
Board of Education with appeal to State Board of Education and 
additional appeal to Common Pleas Court and thence to 
Supreme Court. Although convenience of determination of the 
state remedy did not control, the court did think that the existence 
of the federal constitutional question secured jurisdiction in the 
federal court and that a state, by statute, could not restrict the 
court’s jurisdiction.’®* 


Likewise, in cases where the registrar of elections refused to 
register negro voters and the state law provided for appeal to the 
state courts, which procedures had not been exhausted, the District 
Court retained the petition for a declaration of rights. The reason 
given by the courts was that the remedy established was judicial in 
character rather than administrative."* This would seem to suggest 





156 Aponaug Mfg. Co. v. Fly, 17 F. Supp. 944 (S.D. Miss. 1937), aff’d, 
87 F. 2d 997 (C.C.A. 5th 1937). 

157 United Public Workers of America (C.I.O.) v. Mitchell, 330 U.S. 
75 (1947). 

158 Thompson v. Gibbes, 60 F. Supp. 872 (E.D.S.C. 1945). 

159 Hall v. Nagel, 154 F. 2d 931 (C.C.A. 5th 1946); Mitchell v. Wright, 
154 F. 2d 924 (C.C.A. 5th 1946), cert. denied, 329 U.S. 733 (1946). 
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that if the remedies set up by the state statutes were administrative, 
an exhaustion thereof would be a prerequisite to the jurisdiction of 
a district court over a declaratory action, while a remedy of a purely 
judicial character would not have to be pursued. 

In contrast to these race discrimination cases is one involving 
religious freedom. Jehovah’s Witnesses sought a declaration to the 
effect that several city ordinances which prohibited certain of their 
practices were unconstitutional.’ The court refused to take juris- 
diction on the ground that to do so would deprive the state courts 
of their right to determine the meaning, applicability and validity 
of city ordinances subject only to review by the United States 
Supreme Court. This solicitude for state authority is contrary to the 
change in federal jurisdiction urged by the Thompson case, i.e., the 
requirement of an exhaustion of state remedies. 

The reliance upon various criteria, the existence of a federal 
constitutional question, the relative convenience of adjudication at 
the state level, and the necessity for exhaustion of an administrative 
remedy as contrasted with judicial relief which need not be ex- 
hausted, manifest some confusion in the courts on basic reasons. 


The frequent desire and need of business men for an opinion 
respecting the application to them of administrative regulations and 
their liability for a violation thereof, has led to a federal movement 
to supply such advice through the administrative agencies them- 
selves.'*! The obvious purpose is to remove peril and risk, in fact, to 
accomplish in another form what may be achieved by a declaratory 
judgment. However, uncertainties have arisen respecting the effect 
of this device, and the provision therefor, upon the jurisdiction of 
the federal courts to give declaratory judgments where problems 
exist as to the decision handed down by the agencies. 


The problem has arisen first in respect to the extent of the au- 
thority of the administrative agency in question and, once more, 
there is some conflict in the decisions. Where the parties to a con- 
tract agreed to submit certain matters to arbitration and a contro- 
versy arose over the scope of the arbitration agreement, although 
it was urged that the plaintiff’s interests would be amply protected 
by the control of arbitration growing out of the Federal Arbitration 
Act’ the district court held that its jurisditcion was not dis- 
turbed by the fact that the arbitration device was not exhausted." 
It should be observed, however, that the court reiterated the fact 
that eventually it would be required to decide the facts in the issue 





160 Whisler v. City of West Plains, 137 F. 2d 938 (C.C.A. 8th 1943). 
161 BORCHARD, op. cit. supra note 5, at 919. 

1629 U.S.C.A. §§1-15, Judicial Code §274 d; 28 U.S.C.A. 400. 

163 Lehigh Coal & Navigation Co. v. Central Ry., 33 F. Supp. 362 (E.D. 
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and the present was as good a time as any. On the other hand, a 
manufacturer who desired to ship poppy seed dyed blue in inter- 
state commerce, fearing that such an act would violate the Federal 
Food, Drug and Cosmetic Act,’** made inquiry thereon of the Com- 
missioner of Food and Drugs, as provided by law. On being told 
that such action on his part would violate the law, he filed a petition 
for a declaratory judgment in the District Court as to the correct- 
ness of the administrator’s position, which suit was dismissed.'* 
The court declared that mere fears did not make a controversy: 
“The Supreme Court has said the pronouncements, policies and 
programs of a government agency do not give rise to a justiciable 
controversy, save as they have fruition in action of definite and con- 
crete character ....To permit suits for declaratory judgments upon 
mere informal, advisory, administrative opinions might well dis- 
courage the practice of giving such opinions, with a net loss of far 
greater proportions to the average citizen than any possible gain 
which might accrue.” No opinion is ventured on the policy argu- 
ment, but it is believed that a real uncertainty perplexed the plain- 
tiff and that a declaratory judgment would have served a useful 
purpose. Certainly, district courts should be permitted a discretion 
in such cases. A similar holding obtained in a case in which an 
administrative official refused to act.’ 

Shortcomings in the adminstrative procedure, including the in- 
adequacy of the administrative remedy, present another problem for 
consideration. Accordingly, because the “directives of the National 
War Labor Board are merely advisory,” the court allowed a declara- 
tory judgment even though the administrative remedy had not been 
pursued. It was further pointed out that “The latter (N.L.R.B.) has 
no power to create rights or determine legal liability. It can enforce 
its directives only by imposing sanctions for failure to follow 
‘advice.’”'*? The absence of any judicial power in the N.L.R.B. has 
made the existence of administrative procedures no bar to a declara- 
tory judgment when the issue required a judicial procedure. The 
absence of a regular review procedure has also been held to be a 
defect so serious as to justify a resort in the first instance to a de- 
claratory judgment proceeding.’ 

Cases have developed in which the plaintiff denied that the 
issue raised in the declaratory judgment action fell within the scope 
of authority of the administrative tribunal for the jurisdiction of 





16421 U.S.C.A. 371e. 

165 Heleo Products Co. v. McNutt, 137 F. 2d 681 (App. D.C. 1943). 

166 Cook Chocolate Co. v. Miller, 72 F. Supp. 573 (D.D.C. 1947). 

167 American Brake Shoe Co. v. Grybos, note 145 supra. 

168 Gordon v. Bowles, 153 F. 2d 614 (Em. App. 1946), cert. denied, 
328 U.S. 858 (1946); Texoma Natural Gas Co. v. Oil Workers International 
Union, supra note 145. (There were no “teeth” in the Board’s directives.) 
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which the opposing party contended. These positions are illustrated 
by Sunshine Mining Company v. Carver,*® where the Wage and 
Hour Division of the Labor Department urged that the plaintiff's 
mining business was being conducted in violation of the Fair Labor 
Standards Act, while the plaintiff contended that his actions were 
not within the act because he was not engaged in interstate com- 
merce. In that case it was held that he did not have to wait indefi- 
nitely to be prosecuted before the commissioner under the cloud of 
the claim, but was free to seek a declaratory judgment in the 
district court. Similarly, where the plaintiff sought to enjoin the 
enforcement of the Renegotiation Act by the Maritime Commission 
as applied to his charter parties with the British Ministry, it was 
held that the issue could be determined by a declaratory judgment. 
Such a judgment was considered appropriate to settle the jurisdic- 
tional uncertainty, interfering in no way with the statutory ad- 
ministrative plan. Rather, the court thought that a declaratory 
judgment would settle the jurisdictional question in the only forum 
in which it could be settled, at least at that stage of the proceedings, 
ending the controversy if decided favorably to the plaintiff, and, if 
decided adversely to him, it would leave the commission, and, if 
need be, the Tax Court, free to consider the merits.‘7® The dissent- 
ing judge contended that this decision was squarely contrary to the 
Helco Products Company case’! which is noted above. 


Thirdly, these special statutory administrative remedies have 
often presented the old question of alternative remedy. Is the de- 
claratory judgment an alternative remedy respecting these? It 
seems pretty clear that it is not, although there is some conflict in 
the decisions. In some cases the courts have retained the petition 
for a declaratory judgment regardless of the jurisdiction existing 
in the several administrative agencies involved.’*? But where the 
statutory procedure was made the exclusive remedy, a declaratory 
judgment was denied.‘ And a declaratory remedy was denied 
also where the issue was a matter of admission to the bar of a 





16941 F. Supp. 60 (D. Idaho 1941). 

170 Waterman S.S. Corp. v. Land, Chairman, Maritime Comm., 151 F. 
2d 292, (App. D.C. 1945), rev’d, 327 U.S. 540, (1946), dismissed, 327 U.S. 
765 (1946), cert. granted, 326 U.S. 709 (1945). 

171 Note 165, supra. 

172 Adams v. N.Y.C. R.R. 121 F. 2d 808 (C.C.A. 7th 1941) 
(Seniority rights adjudicated despite existing administrative remedy); 
Texoma Natural Gas Co. v. Oil Workers International Union, supra note 
145 (Exhaustion of administrative remedy not a prerequisite); Lord Mfg. 
Co. v. Nemenz, supra note 147. 

173 Citizens Protective League v. Clark, 155 F. 2d 290 (App. D.C. 1946), 
cert. denied, 329 U.S. 787 (1946) (A naturalization case); Bata Shoe 
Co. v. Perkins, 33 F. Supp. 508 (D.D.C. 1940) (An alien deportation case). 
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state,'"* or disbursement,'** because the issue was considered wholly 
a state matter and of such character as to leave no question for a 
federal court to determine. The issues involved were federal 
rights and privileges over which the state had complete control. 

The decisions in this category do not present a very well de- 
fined pattern. This may be because of the close bearing of the 
alternative remedy doctrine which obtains very definitely in the 
federal cases and also because of the discretionary element always 
present in the granting of declaratory judgments. 


EFFECT ON CONTINGENT INTERESTS OF DETERMINATION 
OF CONTROVERSY 


Courts have shown their recognition of the great ability of 
the declaratory technique in the solution of cases of actual con- 
troversy, by extending it to the determination of an increasing 
number of factual situations which vary from the usual type of 
cases. A fine illustration of this expansion in the declaratory judg- 
ment procedure is found in its application to the determination of 
controversies involving contingent interests. Although the courts 
might seem to be treading on the dangerous ground of attempting 
to solve controversies which, though “actual” are not of “immedi- 
ate” concern, yet, the results are satisfactory and amply supported 
by sound reason. 

Where a life insurance company brought an action against 
both a life and a contingent beneficiary for a judgment to declare 
its liability for accidental death benefits, the court rejected the 
argument of the contingent beneficiary that, because of the nature 
of her interest, she should not then be called upon to defend in the 
action.'7® Although the court recognized some validity in her con- 
tentions, it disposed of them by saying that countervailing rea- 
sons pointed to a different conclusion. “To hold a person whose 
interest is contingent may not be compelled to defend an action 
for a declaratory judgment would greatly diminish the field and 
lessen the utility of declaratory judgment actions. The purpose of 
the declaratory judgment action is to settle actual controversies 
before they have ripened into violations of law or legal duty or 
breach of contractual obligations.” The court drew an analogy 
between the interests of the contingent beneficiary in the case at 
bar and the contingent claim of an injured third party in a de- 
claratory action to establish non-liability under casualty insurance. 





174 Starr v. State Board of Law Examiners of Indiana, 159 F. 2d 305 
(C.C.A. 7th 1947), cert. denied, 331 U.S. 830 (1947). 

175 Emmons v. Smitt, 58 F. Supp. 869 (E.D. Mich. 1944). 

176 Franklin Life Ins. Co. v. Johnson, 157 F. 2d 653 (C.C.A. 10th 1946). 
See also American Machine & Metals, Inc. v. De Bothezat Impeller Co., 
166 F. 2d 535 (C.C.A. 2d 1948). 

















255 





1948] DECLARATORY JUDGMENTS 


If allowed in the latter instance, the court could see no reason for 
not granting a declaratory judgment in the case at bar. “In our 
case, the interest of both beneficiaries arises out of the same con- 
tract and is governed by the same occurrences. The questions of 
law and fact relating to liability under the policy are common to 
both. If, therefore, [the contingent beneficiary] is not a necessary 
and indispensable party, she is assuredly an interested and proper 
party to the declaratory action. . . . One of the prime purposes of 
the Declaratory Judgment Act is to meet situations of this kind.” 


Similarly, the benefits of the act have extended protection to 
the interests of the parties which are jeopardized or challenged 
even before the cause of action has accrued.’ 


Since the federal act makes no mention of parties, this matter 
is governed by the general law.'** However, the question of the 
propriety of granting a declaratory judgment has arisen where one 
of the interests involved in an action is that of a person yet unborn. 
Unborn children were the contingent beneficiaries under an insur- 
ance policy. An action was brought by the insured, his beneficiary, 
the remainder man and contingent remainderman, to have the loan 
rights under the policy declared. The court allowed the action 
despite the absence of the unborn children as parties, holding such 
a situation to be an exception to the rule of “indispensable 
parties.”7° 


CONCLUSION 


In the years immediately following the passage of the Federal 
Declaratory Judgment Act the courts were occupied in establishing 
the basic concepts and procedures under the act. They were con- 
cerned with interpretations of “actual controversy,” the “alterna- 
tiveness” of the remedy and the status of the jury in actions brought 
to secure declarations of rights. Once these principles were estab- 
lished, an ever increasing number of litigants instituted suits for 
declaratory judgments instead of petitioning for the traditional 
forms of coercive relief. Although the act was silent on the matter, 
the courts early recognized that the determination of the presence of 
the prerequisites for the rendition of a declaratory judgment was a 
matter of judicial discretion. It is this exercise of discretion which 
accounts for the many conflicts existing in the cases today. 


Because of the important part played by the discretionary ele- 
ment, few significant conclusions can be drawn from a study of the 





177 Maryland Casualty Co. v. Hubbard, 22 F. Supp. 697 (S.D. Cal. 
1938). 

178 Federal Rules of Civil Procedure 19 and 20. 

179 Webster v. State Mut. Life Assur. Co., 50 F. Supp. 11 (S.D. Cal. 
1943), modified on other grounds, 148 F. 2d 315 (C.C.A. 9th 1945). 
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cases. They do not fall into well-defined patterns. Rather, they 
must be studied and analyzed individually. Even then, the extent 
to which a case is authoritative in the decision of the next new, 
though similar, fact situation, is not predictable. The one conclu- 
sion that can be drawn, however, is that more and more courts and 
litigants have recognized the advantages of this non-coercive form 
of relief, and that it is readily available as a really alternative 
remedy. They have proved so satisfactory in so many situations 
that the occasional reluctance of a court to favor the rendition of 
a declaratory judgment is surprising. If litigants are satisfied to 
have their rights and duties declared without the necessity of addi- 
tional coercive relief, the courts should be ready to respond. 























Proposed Changes in Federal Removal 
Jurisdiction and Procedure 


Rosert L. WILLS* AND RALPH E. Boyer** 


The subject of removal jurisdiction and procedure has long 
been one of the most difficult and confusing areas of federal prac- 
tice.t Much of the confusion concerning removal results from the 
fact that the removal statutes have been amended in piece-meal 
fashion, and have not been integrated into one coherent scheme. 
Therefore, the attempt to clarify federal removal jurisdiction and 
procedure in the proposed revision of Title 28 of the United States 
Code* is most commendable. The most striking improvement ef- 
fected by H.R. 3214 is one of form and arrangement. The present 
law contains one statutory provision conferring removal jurisdiction 
generally® and a number of scattered provisions conferring removal 
jurisdiction in certain specific cases.‘ The procedural and juris- 
dictional provisions are intermingled. In H.R. 3214, the general 
jurisdictional provision*® is followed immediately by the provisions 





* Associate Professor of Law, College of Law, The Ohio State Uni- 
versity. 

** LL.B., Ohio State, 1947. Member of the Ohio Bar. Research As- 
sistant, College of Law, The Ohio State University. Member of the Faculty, 
Franklin University Law School. 

1 LEWIS, REMOVAL OF CAUSES FROM STATE TO FEDERAL CourTS 8-17 
(1923); Andrews, Federal Removal Confusion, 9 Miss. L. J. 188 (1936); 
Flory, Federal Removal Jurisdiction, 1 La. L. Rev. 499 and 737 (1939); 
Comment, Chaos of Jurisdiction in the Federal District Courts, 35 Iti. L. R. 
566, 574 (1941). 

2H.R. 3214, 80th Cong., Ist Sess. (1947), hereinafter cited as H.R. 
3214. This bill was passed by the House of Representatives July 7, 1947, 
and was referred to the Senate Committee on the Judiciary July 8, 1947. 

336 Stat. 1094 (1911), 28 U.S.C. §71 (1940). 

4E.g., 36 Strat. 1096 (1911), 28 U.S.C. §73 (1940); 36 Strat. 1096 (1911), 
28 U.S.C. §74 (1940); 39 Stat. 532 (1916), 28 U.S.C. §76 (1940); 36 Srar. 
1098 (1911), 28 U.S.C. §77 (1940). 

5 §1441. It provides in part as follows, “Actions removable generally 
(a) Except as otherwise expressly provided by Act of Congress, any civil 
action brought in a State court of which the district courts of the United 
States have original jurisdiction, may be removed by the defendant or 
the defendants, to the district court of the United States for the district 
and division embracing the place where such action is pending. (b) Any 
civil action of which the district courts have original jurisdiction founded 
on a claim or right arising under the Constitution, treaties or laws of the 
United States shall be removable without regard to the citizenship or resi- 
dence of the parties. Any other such action shall be removable only if none 
of the parties in interest properly joined and served as defendants is a 
citizen of the State in which such action is brought.” 
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for specific cases.* The procedural provisions are separate.’ The 
logical symmetry of H.R. 3214 should of itself obviate many of the 
difficulties encountered in interpreting the present amorphous 
code. 

REMOVAL JURISDICTION 


The present provisions authorizing removal of cases in which 
there has been a denial of civil rights,* cases brought by aliens 
against civil officers of the United States,® and suits against revenue 
officers,’° have been substantiaily retained in H.R. 3214, the last 
mentioned provision being enlarged to include suits against all 
officers and employees of the United States." 

The present statute authorizing removal in suits between citi- 
zens of the same state claiming land under grants from different 
states’? is omitted as obsolete. However, the present provision con- 
ferring original jurisdiction upon the district courts in such cases 
is retained.** The result would seem to be that such cases could 
be removed by virtue of the general removal jurisdictional pro- 
vision. 

The present provision authorizing removal because of preju- 
dice or local influence" is eliminated in H.R. 3214. This provision, 
enacted shortly after the Civil War, has been construed so narrowly 
that it is of little significance. For a case to be removable under 
this section, the requirements as to jurisdictional amount and com- 
plete diversity must be met.’* The only advantages of proceeding 
under this section are: a single defendant may remove,’* the peti- 
tion may be filed any time before trial, and the petition is filed in 
the district court rather than the state court. 


The “Separable Controversy” 
One change of substantial nature is the revision of the famous 
“separable controversy” provision: 

And when ‘in any suit mentioned in this section there 
shall be a controversy which is wholly between citizens of 
different states, and which can be fully determined as be- 
tween them, then either one or more of the defendants 


® §§1442, 1443 and 1444. 
7 §§1446-50. 
836 Stat. 1096 (1911); 28 U.S.C. §74 (1940). 
936 Stat. 1098 (1911); 28 U.S.C. §77 (1940). 
1039 Star. 532 (1916); 28 U.S.C. §76 (1940). 
11 H.R. 3214, §1442. 
1236 Strat. 1096 (1911); 28 U.S.C. §73 (1940). 
13 H.R. 3214, §1354. 
1436 Stat. 1094 (1911); 28 U.S.C. §71 (1940). 
15 Cochran v. Montgomery, 199 U.S. 260 (1905); Roraback v. Pennsyl- 
vania Co., 42 Fed, 420 (C.C.D. Conn. 1890); Terre Haute v. Evansville, etc. 
R. Co., 106 Fed. 545 (C.C.D. Ind. 1901). 
16 Cochran v. Montgomery, supra note 15, at 270. 
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actually interested in such controversy may remove said 

suit to the district court of the United States for the proper 

district . . 

This clause’* resulted in the creation of a new procedural con- 
cept, a “controversy,” which is not defined by statute. It is nar- 
rower in extent than “suit.”’® It is probably narrower than “cause 
of action,” although many courts, in defining the concept, treat it 
as almost synonymous with “cause of action.”*® If a separable con- 
troversy exists within a suit, then the defendant or defendants 
actually interested in such controversy may remove the entire suit 
(not merely the controversy itself) to the federal court.*! Thus, 
when a separable controversy is claimed to exist, the court is re- 
quired to answer an essentially hypothetical question, namely, 
whether a separate action could have been brought involving this 
controversy alone. If the answer is in the affirmative, then the en- 
tire suit, although not otherwise removable, becomes removable by 
reason of the inclusion within it of the separable controversy. 

The separable controversy clause permits removal in three situ- 
ations in which removal would be impossible under the general 
removal provision: *? 

When some defendants refuse to join. If plaintiff of Ohio sues 
defendants A and B, both of New York, in an Ohio state court, A 
cannot remove alone; B must join in the petition. But if there is a 
separable controversy between plaintiff and defendant A, A may 
remove; it is not necessary that B join in the petition. 

When some defendants are citizens of the state in which suit 
is brought. Plaintiff of Indiana sues defendant A of New York and 
defendant B of Ohio, in an Ohio state court. A and B cannot re- 
move, because B is a resident of Ohio. But if there is a separable 
controversy between plaintiff and defendant A, A may remove. 

When a defendant is a citizen of the same state as a plaintiff. 
Plaintiff of Indiana sues defendant A of New York and defendant B 
of Indiana in an Ohio state court. A and B cannot remove, because 
plaintiff and defendant B are both citizens of Indiana. But if there 





1736 Stat. 1094 (1911), 28 U.S.C. §71 (1940), third sentence. 

18 The separable controversy clause first appeared in the Act of 1866 
(14 Strat. 306), was substantially amended in 1875 (18 Star. 470), and has 
been retained in substance ever since. 

19 This is necessarily so since the controversy is embodied within the 
suit. Harrison v. Harrison, 5 F. 2d 1001 (N.D. Miss. 1922). 

20 Tolbert v. Jackson, 99 F. 2d 513 (C.C.A. 5th 1938), rehearing denied, 
100 F. 2d 909; Harrison v. Harrison, 5 F. 2d 1001 (N.D. Miss. 1922); Gudger 
v. Western N.C.R.R., 21 Fed. 81 (C.C.W.D. N.C. 1884). 

21Under the 1866 Statute, apparently only the separable controversy 
was removable. See Barney v. Latham, 103 U.S. 205 (1880), a leading 
case which construed the 1875 amendment. 
2236 Strat. 1094 (1911), 28 U.S.C. §71 (1940), second sentence. 
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is a separable controversy between plaintiff and defendant A, A 
may remove.** 

A common type of case which may involve a separable con- 
troversy is the negligence action against a non-resident employer. 
Quite frequently a resident employee is joined as a defendant with 
a non-resident employer.’ A typical example is a suit against a 
railroad company and its engineer. The railroad company will often 
attempt to remove the suit to federal court. Whether or not the 
company is successful in having the suit removed depends upon 
state law. If, according to state law, a joint action may be main- 
tained against the master and the servant when the master is liable 
only on the basis of respondeat superior, such a suit is not remov- 
able under the separable controversy clause.** If, on the other 
hand, under state law, a joint action may not be maintained against 
master and servant, a separable controversy exists, and the suit 
may be removed.” 

Thus, in Ammond v. Pennsylvania Railroad Company,”’ the 
resident engineer was joined as a defendant with the railroad, a 
foreign corporation, in a suit commenced in the Common Pleas 
Court of Stark County, Ohio. In upholding removal to the district 
court, the circuit court of appeals pointed out that in Ohio a joint 
action may not be maintained against a master and servant where 
the master’s liability is based solely upon the principle of respondeat 
superior.** Therefore, it held that a separable controversy existed, 
authorizing removal.” 





23The constitutional problem presented by the application of the 
clause to this situation is discussed infra at p. 261. 

*4In Ohio, the plaintiff’s motive in joining the employee may be to 
make it possible to cross-examine him as an adverse party under OuHIo 
GEN. Cope ANN. §11497 (1938), as well as to prevent removal. 

25The following cases support the view that there is but a single 
cause of action; Putnam Memorial Hospital v. Allen, 34 F. 2d 927 (C.C.A. 
2d 1929); Evans v. Sioux City Service Co., 206 F. 841 (N.D. Iowa 1913). 

26 See note 27 infra. 

27125 F. 2d 747 (C.C.A. 6th 1942). 

28 Apparently plaintiff cannot prevent removal by the device of al- 
leging simply that “defendants” committed the acts of negligence (thus 
not disclosing on the face of the petition that the only basis for liability 
of one defendant is respondeat superior). This form of pleading was up- 
held against a motion to make definite and certain in Davis v. Montei, 38 
Ohio L. Abs. 147, 49 N.E. 2d 584 (Ohio App. 1942). However, in defendant’s 
petition for removal, the true basis of the claimed liability may be alleged. 

29 However, if the master’s liability is not based solely upon respondeat 
superior, but upon concurrent negligence, e.g. negligence in employing a 
careless servant, the master and the servant may be joined. If concurrent 
negligence is alleged, at least in good faith, a separable contrcversy does 
not exist. American Bridge Co. v. Hunt, 130 Fed. 302 (C.C.A. 6th 1904); 
Roberts v. Shelby Steel Tube Co., 131 Fed. 729 (C.C.A. 6th 1904). Cf. Wery 
v. Seff, 136 Ohio St. 307, 29 N.E. 2d 361 (1940); Kaiser v. Rodenbaugh, 33 
Ohio Op. 196, 68 N.E. 2d 239 (1946). 
































1948 | CHANGES IN REMOVAL JURISDICTION 261 





In Ohio, the master-servant cases are probably the commonest 
class of cases which may involve a separable controversy. In view 
of the Ohio law relating to joinder of persons primarily and sec- 
ondarily liable, there would seem to be a possibility of the existence 
of a separable controversy whenever a plaintiff attempts to join 
such persons as co-defendants.*® Other illustrations of cases which 
have been held to involve separable controversies are: an action 
against several insurance companies collectively insuring the same 
property,*! a suit by a lessor against his lessee and non-resident as- 
signee for cancellation of the lease and for damages;** and action 
against shareholders to recover separate assessments;** and an ac- 
tion against a contractor and his non-resident surety on the con- 
tractor’s bond.** 


The Constitutional Question 

An obvious constitutional problem was posed by the separable 
controversy provision. Congress cannot extend the judicial power 
of the federal courts beyond the limits of the Constitution.® It is 
well established that diversity of citizenship means complete diver- 
sity, i.e., diversity between all plaintiffs and all defendants.** How- 
ever, the separable controversy provision permits the removal of 
suits which are not wholly between citizens of different states. For 
example, to repeat a previous illustration,*’ if plaintiff of Indiana 
sues defendant A of New York and defendant B of Indiana in an 





30The subject of primary and secondary liability is discussed com- 
prehensively in Losito v. Kruse, 136 Ohio St. 183, 24 N.E. 795 (1940). 

31 Automobile Ins. Co. v. Harrison, 7 F. Supp. 846 (S.D. N.Y. 1934); 
Des Moines Elevator & Grain Co. v. Underwriters Ass’n, 63 F. 2d 103 
(C.C.A. 8th 1933); Kohler and Chase v. United American Lines, 46 F. 2d 
178 (S.D. N.Y. 1930); Ivy River Land & Timber Co. v. American Ins. Co., 
190 N.C. 801, 130 S.E. 864 (1925). 

82 Brown v. Empire Gas and Fuel Co., 26 F. 2d 100 (D.C. Kan. 1928). 
Many suits involving lessors and lessees are not removable. Condemnation 
proceedings and actions to change a crossing grade against both the lessor 
and lessee were held to constitute but a single cause of action and so not 
removable in Bellaire v. Baltimore & Ohio R.R., 146 US. 117 (1892), and 
State ex. rel. Columbus v. Columbus & Xenia R.R., 48 Fed. 626 (C.C.S.D. 
Ohio 1891). 

38 Wright v. Ankeny, 217 Fed. 985 (D. Wash. 1914). 

34 Hilton v. Southern Ry., 21 F. Supp. 17 (W.D. S.C. 1937). 

35 Hodgson v. Bowerbank, 5 Cranch 303 (U.S. 1809). 

36 Strawbridge v. Curtiss, 3 Cranch 267 (U.S. 1806). It has been argued 
that the Supreme Court has merely held that the statute requires complete 
diversity—not that the Constitution requires it. Chafee, The Federal Inter- 
pleader Act of 1936, 45 Yate L. J. 963, 973 (1936); Comment, The Separ- 
able Controversy, a Federal Concept, 33 Corn L. Q. 261 (1947). However, 
the Constitution (Art. III, §2) and the statute (28 U.S.C. §41) contain 
almost identical wording. 

87 See text accompanying note 23 supra. 
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Ohio state court, A and B cannot remove under the second sentence 
of Section 71 as both plaintiff and defendant B are citizens of In- 
diana, and, therefore, the requisite diversity of citizenship does not 
exist. However, if a separable controversy exists between plaintiff 
and defendant A, A may remove the entire suit to the federal court. 
It could be argued that this results in an enlargement of removal 
jurisdiction beyond the limits of the Constitution. 

However, it is probably correct to say that there has been tacit 
approval of the constitutionality of the statute. The question has 
been seldom mentioned. In construing the Removal Act of 1875,** 
Justice Bradley, in a concurring opinion, called for a broad con- 
struction of the Constitution and the statute, and asserted that the 
federal courts could have jurisdiction over a controversy that is 
not wholly between citizens of different states.*® A year later, when 
the same statute was construed to permit removal of the entire suit 
if a controversy between citizens of different states is included 
therein, the constitutional question was ignored.‘ Since then the 
constitutional question has been examined by a district court"! and 
a circuit court of appeals.** The constitutionality of the statute was 
upheld by both courts. The reasoning of the district court is in- 
dicated by the following quotation: 

While no decision of this constitutional question seems 

to have occurred in the great landmarks on the subject of 

jurisdiction for diversity of citizenship ... the passing of 

it in silence is itself significant. ... By enforcing the stat- 

ute, the courts have all been tacitly agreeing with the Con- 

gress in its interpretation of the Constitution. The true 
reasoning may be this: Article 3, Section 2, ordains that 
the judicial power shall extend to controversies between 

citizens of different states. Article 1, Section 8, par. 18, 

gives Congress power to make all laws which shall be nec- 

essary and proper for carrying into execution the foregoing 
powers and all other powers vested by the Constitution in 

the government of the United States, or in any department 

or officer thereof. Congress, therefore, has authority to 

make laws necessary and proper to extend the judicial 

power effectively over such controversies, even when de- 
veloped in state courts. Congress is the primary judge of 
what is necessary and proper.** 

The circuit court of appeals stated: 


The Congress may give, restrict, or withhold such juris- 
diction as it sees fit, within the boundaries fixed by the Con- 


38 Removal Cases, 100 U.S. 457 (1879). 
39 Td. at 479. 
40 Barney v. Latham, 103 U.S. 205 (1880). 
#1 Hoffman v. Lynch, 23 F. 2d 518 (N.D. Ga. 1928). 
42 Texas Employers Insurance Ass’n v. Felt, 150 F. 2d 227 (C.C.A. 5th 
1945). 
43 Hoffman v. Lynch, supra, note 41, at 522. 
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stitution, but it may not grant jurisdiction beyond those 
boundaries unless as a necessary incident to an effectual 
exercise of jurisdiction over the enumerated cases and con- 
troversies ... 

The jurisdiction of merely local controversies that the 
federal district courts exercise in cases of removal on the 
ground of separable controversies is a different class of jur- 
isdiction from that ordinarily defined by the Constitution 
and statutes of the United States. It is of a class variously 
called ancillary, auxiliary, dependent, incidental, or sup- 
plementary. It is an extraordinary kind of ancillary juris- 
diction in that it arises from an act of Congress expressly 


conferring it.** ie 

There would seem to be a strong probability that if the ques- 
tion were to come before the Supreme Court, it would uphold the 
constitutionality of the clause. 


The “Separate Controversy” 


An important limitation on the operation of the separable con- 
troversy clause has been formulated by the courts. This limitation 
is known as the “separate controversy” principle. A well-known 
case illustrating the “separate controversy” is Tillman v. Russo 
Asiatic Bank.* Plaintiff, an American citizen, brought an action 
in a state court against the defendant bank, an alien corporation, 
located in the city of Petrograd, Russia. He joined two causes of 
action: one for dishonoring plaintiff's check drawn on his account 
in defendant bank, and another for defendant’s refusal to pay its 
own draft drawn to one Fajans and endorsed to the plaintiff. The 
circuit court of appeals held that the district court would not have 
had jurisdiction of the second cause of action, standing alone, be- 
cause of the “assignee clause,’*® and that jurisdiction could not be 
based on the existence of a separable controversy (the first cause 
of action being the claimed separable controversy), because the 
removing defendant was an alien.*’ The court could have stopped 
there, but, instead, chose to set forth an additional ground for the 
decision: 

But in addition to this fatal objection, the controversy 
here was not “separable.” On the contrary, there were 
joined in the complaint two entirely disconnected causes of 
action having neither a common subject-matter nor any 
other relation except that the plaintiffs and defendants 
were the same and the causes of action were, and under 


the practice might be, united in the same declaration. 
While the causes of action were in every sense “separate,” 





44 Texas Employers Insurance Ass’n v. Felt, supra, note 42, at 230. 

4551 F. 2d 1023 (C.C.A. 2d 1931), cert. denied, 285 U.S. 539 (1932). 

4636 Srar. 1091 (1911), 28 U.S.C. §41(1) (1940). 

47 The separable controvery provision applies only to “citizens of dif- 
ferent states.”—supra note 17. 
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there was no “separable controversy” within the meaning 
of the statute. A “separable controversy” does not arise 
from a joinder of numerous unrelated causes of action in 
order to eliminate many trials. .. . In such a situation the 
entire suit should not have been removed to the United 
States court, as is done where a “separable controversy” 
exists, .. . but only the cause of action over which juris- 
diction by reason of diversity of citizenship might be exer- 
cised. ... This is because the Removal Act allows removal 
only of suits of which the District Courts are given original 
jurisdiction. 

The second cause of action is in every fundamental 
sense a separate suit, and should be remanded to the State 
Court.** 


It will be noted that the court held the two causes of action 
were “separate” because they were “entirely disconnected” and 
“unrelated,” not simply because they were two different causes of 
action. The court’s assertion that “the Removal Act allows removal 
only of suits of which the District Courts are given original juris- 
diction” is an unsatisfactory reason for the decision because, as 
pointed out supra,*® the separable controversy clause does permit 
the removal of suits in which complete diversity does not exist. The 
district courts would not have original jurisdiction of such suits. 


There are thus three gradations of cases: (1) suits involving 
neither a separable nor a separate controversy, requiring complete 
diversity for removal;*® (2) suits involving a separable controversy, 
removable because the parties to the separable controversy have the 
requisite diversity;*! (3) suits involving a separate controversy, in 
which only the separate controversy may be removed.*? A well- 
known case thus summarized the possibilities: 


If the complaint contained only one controversy, no 
part of the suit was removable; if there were three separate 
suits in a single proceeding, the action should have been 
divided, two removed to the federal court, and one left in 
the state court; if there were three controversies in one 
suit, as we think, the entire suit was removable. . . .*° 





48 Tillman v. Russo Asiatic Bank, supra note 45, at 1027-1028. 

49 See text accompanying note 23 supra. 

50 The following cases are illustrative: East Coalinga Oil Fields Corp. 
v. Pure Oil Co., 66 F. Supp. 716 (S.D. Cal. 1946); Russell v. Champion Fibre 
Co., 214 Fed. 963 (C.C.A. 4th 1914). 

51 The following cases are illustrative: State v. Neustadt, 149 F. 2d 143 
(C.C.A. 10th 1945); Lynch v. Springfield Fire and Marine Ins. Co. 15 F. 
2d 725 (E.D. N.Y. 1926). 

52 The following cases are illustrative: Lucania Societa Italians Dic 
Navigazione v. U. S. Shipping Board Emergency Fleet Corp., 15 F. 2d 569 
(S.D. N.Y. 1923); Nebraska v. North West Engineering Co., 69 F. Supp. 347 
(D. Neb. 1946). : 

53 Texas Employers Insurance Ass’n v. Felt, supra note 42, at 232. 
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The “Separate and Independent Claim or Cause of Action” 


H.R. 3214 eliminates the “separable controversy” as such, but 
retains suit divisibility as a basis for removal jurisdiction. Section 
1441 (c) is as follows: 


Whenever a separate and independent claim or cause 

of action, which would be removable if sued upon alone, 

is joined with one or more otherwise non-removable 

claims or causes of actions, the entire case may be re- 

moved and the district court may determine all issues 
therein, or, in its discretion, may remand all matters not 
otherwise within its original jurisdiction.™ 

It will be noted that this section in one respect is broader than 
the present separable controversy provision in that it is not based 
solely on diversity of citizenship, but is co-extensive with remov- 
ability.** It will thus include, for example, suits involving a fed- 
eral question, and suits between a citizen of the District of Colum- 
bia and a citizen of a state.*® 

Another basic change is the substitution of “a separate and 
independent claim or cause of action” for “controversy wholly be- 
tween citizens of different states.” It is questionable whether this 
change is an improvement. Admittedly the “separable contro- 
versy” concept is unsatisfactory. Although the term has the ap- 
pearance of simplicity, it has proved difficult of application. There 
is much conflict in the cases on this subject. 

However, the content’of a “cause of action” is by no means 
fixed and settled. The “uncertainties of the phrase” have been rec- 
ognized by the United State Supreme Court, speaking through Mr. 
Justice Cardozo: 

... The analogy is helpful, yet it will confuse, instead 
of helping, if we do not insist at the beginning upon a defi- 
nition of our terms or at least recognition of their shifting 
meanings. A “cause of action” may mean one thing for one 
purpose and something different for another. It may mean 
one thing when the question is whether it is good upon 
demurrer, and something different when there is a question 

of the amendment of a pleading or of the application of 

the principle of res judicata. ... At times and in certain 

contexts, it is identified with the infringement of a right 

or the violation of a duty. At other times and in other 


54 H.R. 3214, §1441 (c). 

55 With reference to the present clause a prominent authority stated, 
. removal of the suit on the basis of a separable controversy is only 
a specialized form of removal on the ground of diverse citizenship.” Dostg, 
FEDERAL JURISDICTION AND PROCEDURE 371 (1928). This will not be true 
of H.R. 3214. 

56 The constitutionality of 54 Stat. 143 (1940), 28 U.S.C. §41 (c) (1940), 
has not been passed upon by the Supreme Court. See Comment, Diversity 
Jurisdiction for Citizens of the District of Columbia, 9 Onto Sr. L. J. 309 
(1948). 
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contexts, it is a concept of the law of remedies, the identity 
of the cause being then dependent on that of the form of 
action or the writ. Another aspect reveals it as something 
separate from writs and remedies, the group of operative 
facts out of which a grievance has developed. This court 
has not committed itself to the view that the phrase is sus- 
ceptible of any single definition that will be independent of 

the context or of the relation to be governed... .*’ 

Various definitions of the term have been proposed,®* and a 
vigorous debate as to its meaning has been carried on in the legal 
periodicals.*® The confusion in the use of the phrase resulted in its 
studious avoidance by the framers of the Federal Rules of Civil 
Procedure.*’ It would seem inconsistent to adopt in the Judicial 
Code a phrase which was deliberately avoided in the Rules. Further- 
more, in addition to determining the extent of a “cause of action,” 
the courts would have to determine when a cause of action is 
“separate and independent.” A lengthy period of uncertainty will 
almost inevitably result from the adoption of Section 1441 (c). It 
would seem distinctly preferable to retain the separable controversy 
phraseology for the present. We have a large number of cases con- 
struing the clause. Although these cases cannot be harmonized, 
they can at least be classified.“ From the case material in a given 
area, it is frequently possible to make an accurate prediction as to 
whether a given case is removable. To adopt Section 1441 (c) 
would be to throw away this substantial body of case material. 

In this connection it should be noted that the House Committee 
Report” asserted that this change “will somewhat decrease the 
volume of Federal litigation.” Whether or not the amount of fed- 
eral litigation should be decreased is a question of legislative pol- 
icy, but even if we assume that such a decrease is a desirable ob- 





57 U. S. v. Memphis Cotton Oil Co., 288 U.S. 62, 67-68 (1932). See also 
Vasu v. Kohlers, 145 Ohio St. 321, 61 N.E. 2d 707 (1945). 

58 A discussion of various definitions can be found in: CLARK, CODE 
PLEADING 129-148 (2d ed. 1947); McNish, Joinder and Splitting of Causes 
of Action in Nebraska, 26 Nes. L. BULL. 42, 43-45, (1946). 

59 McCaskill, The Elusive Cause of Action, 4 U. or Cut. L. Rev. 281 
(1937); Actions and Causes of Actions, 34 YALE L. J. 614 (1925); Wheaton, 
The Code Cause of Action, 22 Corn L. Q. 1 (1936); Clark, The Cause of 
Action, 82 U. Pa. L. REv. 354 (1934); Joinder and Splitting of Causes of 
Action, 25 Micn. L. Rev. 393 (1927); The Code Cause of Action, 33 YALE 
L. J. 817 (1924); Gavit, A “Pragmatic Definition” of the “Cause of ACtion’”, 
82 U. Pa. L. Rev. 129 (1933); The Code Cause of Action, 30 Cor. L. Rev. 
802 (1930); Harris, What is a Cause of Action?, 16 Catir. L. Rev. 459 
(1928). 

60 CLARK, CoDE PLEADING 146 (2d ed. 1947). 

61 See Comment, 36 Cor. L. REv. 794 (1936) for a comprehensive dis- 
cussion of the scope of the separable controversy provision and a classifica- 
tion of the cases. 
62H. R. Rep. No. 308, 80th Cong., Ist Sess. A134 (1947). 
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jective it is doubtful whether Section 1441 (c) is an acceptable 
method of accomplishing it. 


It seems probable that certain types of cases now removable 
would not be removable under Section 1441 (c). Thus, the negli- 
gence action against a servant and a non-resident master may be- 
come non-removable even in Ohio. It seems quite possible that 
the courts would hold the cause of action against the master is not 
“separate and independent” from that against the servant, as the 
liability of the master and the liability of the servant stem from 
the same tortious act. It is thus probable that in this respect Sec- 
tion 1441 (c) will reduce the amount of federal litigation. 


In another respect, however, Section 1441 (c) may increase 
the amount of federal litigation in that it will permit removal of 
suits containing entirely separate and independent causes of action, 
which are now remanded under the separate controversy limita- 
tion. It would thus seem that there would be no substantial net 
effect on the volume of federal litigation.” 


The objections to the present separable controversy clause, 
and to Section 1441 (c) of H.R. 3214, can not be overcome by minor 
changes in phraseology. There does not seem to be any ready- 
made procedural concept to substitute for “separable controversy” 
and “cause of action.” 


The remedy must go deeper than that. A policy decision must 
first be made as to whether divisibility of suit should be retained 
as a basis for removal jurisdiction. If the decision is in the nega- 
tive, then the separable controversy provision should be repealed. 
If, on the other hand, the decision is in the affirmative, the scope 
of such removal jurisdiction should be explicitly formulated in the 
statute. The draftsman of the statute should not be constrained to 
the compass of a brief paragraph. The statute should contain as 
many words as are necessary to enable the courts to determine the 
question of removability with a reasonable degree of certainty. An 
example of the problem which should be covered explicitly by 
statute, is the effect that should be given to state joinder rules. 
There is hopeless confusion on this point. It has been said that if 
the state law permits joinder of defendants, this precludes the possi- 
bility of a separable controversy as to one of the defendants. Thus, 
in a concurring opinion, Mr. Justice Black asserted: 


It was thus broadly held that there can be no other or 








63 Ammond v. Pennsylvania R. R., supra note 27. 

6+ During the fiscal year ending June 30, 1947, out of the 58,107 civil 
cases commenced in the federal district courts, only 2,721 were removed 
from state courts. Rep. ADMINISTRATIVE OFFICE OF THE U. S. Courts 110-111 
(1947). 
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separable controversy, if a plaintiff properly elects under 
state practice to sue defendants jointly.” 
A similar view was expressed by Circuit Judge Hutcheson: 

It is not a theoretically separable, but an actual sep- 
arate, and distinct controversy, as viewed by the courts of 
the state where the cause is pending, which determines its 
removability.” 

On the other hand, Chief Justice Hughes stated: 

If, as to the non-resident defendant seeking removal, 
the controversy is separable within the purview of the 
statute as construed, the fact that under the state practice 
it may be joined in the same suit with another controversy 
as against other defendants, does not preclude removal.” 

On principle, it would seem that the mere fact that defendants 
may be joined under state law should be irrelevant to the federal 
question of removability. Carried to its logical conclusion, the cri- 
terion of joinability under state practice would destroy the sep- 
arable controversy concept. The very essence of that concept is 
that, although the presence of parties joinable under state practice 
may prevent removal under the general provision, removal may 
nevertheless be effected if a separable controversy exists. 

Any statute designed to replace the separable controversy pro- 
vision should be subjected to thorough discussion and criticism. It 
would seem desirable to postpone its consideration until after the 
enactment of H.R. 3214, which should be amended to retain the 
separable controversy phraseology. 

The discretionary feature of Section 1441 (c), authorizing the 
district court either to retain or remand the otherwise nonremovable 
matters, is an improvement over the present practice. With such 
a provision a court will not feel compelled to remand a “separate” 
controversy to the state court. It might even be preferable to make 
it mandatory for the district court to retain the entire cause, and 
thereby abolish completely the “separate controversy” limitation. 

There would seem to be no serious constitutional objection to 
either course. The courts which have insisted upon remanding 
separate controversies have not done so because of any supposed 
constitutional compulsion. If the “ancillary jurisdiction” of the fed- 
eral courts extends to separable controversies, there would seem to 
be no reason why it should fall short of separate controversies. The 
ancillary jurisdiction of the federal courts should be broad enough 
to avoid splitting a lawsuit between a federal and a state court. 





65 Pullman Co. v. Jenkins, 305 U.S. 534, 544, (1939). 

66 Lake v. Texas News Co., 51 F. 2d 862, 863 (S.D. Tex. 1931) . 

67 Pullman Co. v. Jenkins, supra, note 65, at 538. 

68 For a suggestion that it might be an undue extension of the an- 
cillary jurisdiction, see Note, Proposed Revision of the “Separable Con- 
troversy” Rule, 42 Inu. L. Rev. 105 (1947). 
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REMOVAL PROCEDURE 


Under existing statutes there are unnecessary variations in the 
procedure for removing different types of cases. Special procedures 
have been established for the removal of cases on the ground of 
prejudice or local influence, suits against revenue and other desig- 
nated federal officers,”° and suits by aliens against federal officers.” 
Most removals, however, are governed by 28 U.S.C. 72, frequently 
referred to as the general removal procedural statute. Under this 
section, the normal steps are: 

1. The removing defendant gives written notice to the adverse 
party; 

2. The removing defendant files the petition for removal and 
the bond in the state court, on or before answer day as fixed by 
state law; 

3. The state court enters an order accepting the bond and 
granting the removal; 

4. The removing defendant files a certified copy of the state 
court record in the district court; 

5. The removing defendant files his motion or answer in the 
district court within the time allowed for answer by the law of the 
state, or within five days after filing the transcript of the record in 
the district court, whichever period is longer, but in any event 
within twenty days after filing the transcript.” 

The case then proceeds as if it had originally been commenced 
in the district court unless the district court orders repleader.”* 

Under H.R. 3214 there will be but one uniform procedure appli- 
cable to all removals with an occasional departure in criminal 
cases. It provides: 


(a) A defendant or defendants desiring to remove any 
civil action or criminal prosecution from a State court 
shall file in the district court of the United States for the 
district and division within which such action is pending 
a verified petition containing a short and plain statement 
of the facts which entitle him or them to removal together 
with a copy of all process, pleadings and orders served upon 
him or them in such action. 

(b) The petition for removal of a civil action or pro- 
ceeding may be filed within twenty days after commence- 
ment of the action or service of process, whichever is later. 





69 36 Stat. 1094 (1911), 28 U.S.C. §71 (1940). 

7039 Srat. 532 (1916), 28 U.S.C. §76 (1940). 

7136 Stat. 1098 (1911), 28 U.S.C. §77 (1940). 

7228 U.S.C. §72 is modified by Rule 81(c) of the FEDERAL RULES oF 
Crvi. PROCEDURE FOR THE DISTRICT COURTS OF THE UNITED STATES, as 
amended, effective March 19, 1948. 

73 Under Rule 81(c), FEDERAL RULES OF CIVIL PROCEDURE FOR THE DIS- 
TRICT COURTS OF THE UNITED STATES, id. 
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(c) The petition for removal of a criminal prosecution 
may be filed at any time before trial. 

(d) Each petition for removal of a civil action or pro- 
ceeding, except a petition in behalf of the United States, 
shall be accompanied by a bond with good and sufficient 
surety conditioned that the defendant or defendants will 
pay all costs and disbursements incurred by reason of the 
removal proceedings should it be determined that the case 
was not removable or was improperly removed. 

(e) Upon the filing of such petition and bond the de- 
fendant or defendants shall give written notice thereof to 
all adverse parties and shall file a copy of the petition with 
the clerk of such State court, which shall effect the removal 
and the State court shall proceed no further therein unless 
the case is remanded. 

(f) If the defendant or defendants are in actual cus- 
tody on process issued by the State court, the district court 
shall issue its writ of habeas corpus, and the marshal shall 
thereupon take such defendant or defendants into his cus- 
tody and deliver a copy of the writ to the clerk of such 
State court.”* 

The normal steps in the removal of a case under this section 
would seem to be as follows: 

1. The removing defendant files his petition and bond in the 
district court, within twenty days after the commencement of the 
action or service of process, whichever is later. 

2. The removing defendant gives notice to all adverse parties 
and files a copy of the petition with the clerk of the state court. 

3. The defendant files his motion or answer in the federal 
court.”® 

It will be noted that in H.R. 3214, the time for filing the re- 
moval petition is made uniform in all cases, and is not dependent, 
as at present, upon state law. 

Section 1446 (e) is ambiguous. The previous discussion” has 
assumed that the filing of the petition, bond, and notice “shall effect 
the removal” without any further action by the state court.”* A 





74 H.R. 3214, §1446. 

75 The ambiguity of §1446 (e) is discussed infra, note 77 et seq. The 
following enumeration of steps is based upon what appears to be the most 
reasonable construction. 

76The time for pleading in district court is fixed by Rule 81(c) of 
the FEDERAL RULES OF CIVIL PROCEDURE supra note 72. The rule assumes 
the filing of a transcript of the state court record in the district court, in 
accordance with the present statute. There is no definite provision in 
H.R. 3214 for filing such a transcript and consequently there may be diffi- 
culty in applying the rule if H.R. 3214 is enacted in its present form. 

77 See note 75 supra. 

78 This construction assumes that the antecedents of “which” are the 
filing of the petition and bond, and giving notice. 
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possible alternative construction is that the state court shall take 
some affirmative action to “effect the removal.” If the first con- 
struction is intended, the statement in the House Committee Report* 
that the right of removal will be determined in the district court “be- 
fore the petition is granted” would seem inconsistent." If, on the 
other hand, the latter construction is intended, the action to be 
taken by the state court should be clearly stated, so that there will 
be no doubt as to how the transfer is to be accomplished. 


Likewise, the procedure in district court should be spelled out. 
Although the House Committee Report*® states that the right of 
removal will be determined in the district court “before the peti- 
tion is granted,” no specific provision is made in H.R. 3214 for a 
hearing on the petition. Such a provision should be included. In 
this connection, it would seem desirable for Congress to make use 
of the case material on procedural problems** encountered under 
the present special removal statutes which require the petition to 
be filed in the district court.*t However, if H.R. 3214 is enacted in 
its present form, this case material should be helpful in working 
out the new procedure. 

The provision in H.R. 3214 that the petition for removal be filed 
in federal court, rather than in state court as at present, is of 
primary importance, and will obviate many of the difficulties en- 
countered under the present procedure. The present requirement 
that the petition be filed in state court inevitably causes trouble. 
The state court is limited to consideration of the facts as alleged 
in the petition for removal, and even a correct decision by the state 
court may be nullified by a remand order based on evidence ad- 
duced in the federal court. The delay which may result from the 
present practice is strikingly illustrated in a case which began in 
the Court of Common Pleas of Lucas County, Ohio. The defendant 
filed a petition to remove, which was denied by the common pleas 





79 This construction assumes that the antecedent of “which” is “State 
court.” 

80H. R. Rep. No. 308, 80th Cong., Ist Sess. A137 (1947). 

81 The statement might be justified on the theory that removal is 
effected by the filing of the petition, etc., but if the district court later 
denies the petition, the case would be remanded. 

82H. R. Rep. No. 308, note 80 supra. 

83 E.g., (1) When jurisdiction is deemed transferred, (2) the steps in 
the removal procedure, (3) whether or not a motion to remand is proper 
to retry jurisdictional facts which were determined on the hearing of the 
removal petition. Illustrative cases may be found in 28 U.S.C.A. §71, notes 
611 et seq.; 28 U.S.C.A. §76, notes 31 to 34. 

8 Under present law, the petition is filed in the district court in suits 
removable because of prejudice or local influence, suits involving revenue 
and other designated officers, and suits brought by aliens against civil 
officers of the U. S. 
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court. A judgment for the plaintiff was reversed by the Ohio Su- 
preme Court, which held that the petition to remove should have 
been granted.** Pursuant to the mandate of the Ohio Supreme 
Court, the common pleas court granted the petition to remove. How- 
ever, the district court sustained a motion to remand, holding that 
the decision of the Ohio Supreme Court was not res judicata. In 
this position the district court was upheld by the Supreme Court 
of the United States.** The futile litigation of the removal question 
in the Ohio courts would not have taken place if the removal peti- 
tion could have been filed initially in the federal court. 


This case shows what can happen under the present procedure 
when the state court holds that a case is removable and the federal 
court holds that it is not removable. What is perhaps a more seri- 
ous and frequent problem results from a holding by the state court 
that a case is not removable, the federal court holding that it is re- 
movable. If the state court denies the petition to remove, the de- 
fendant, instead of relying upon the denial of the petition as a 
ground for error, as in Kniess v. Armour,’’ may, notwithstanding 
the state court action, file a certified transcript of the state court 
record in the federal court and ask the federal court to assume juris- 
diction. If the federal court holds that the case is removable, and 
assumes jurisdiction, the state court will ordinarily acquiesce in 
the ruling of the federal court, and will proceed no further. How- 
ever, in a considerable number of cases, the state court has not ac- 
quiesced in the federal court’s ruling and has proceeded to exercise 
jurisdiction. 

If the state court takes this position, the defendant may seek an 
injunction against the prosecution of the action in state court. How- 
ever, the federal courts are sometimes reluctant to grant such an 
injunction.** If an injunction is not granted, the defendant may 
defend on the merits in both courts, in which event his interest will 
be fully protected regardless of the ultimate decision on the ques- 
tion of removability. Obviously, however, such double litigation 
may be expensive. On the other hand, the defendant may choose 
to ignore the further proceedings in the state court. If the remov- 





85 Kniess v. Armour, 134 Ohio St. 432, 17 N.E. 2d 734 (1938). 

86 Armour v. Kloeb, 311 U.S. 199 (1940). 

87 See note 85 supra. 

88 36 Stat. 1162 (1911), 28 U.S.C. §379 (1940) forbids injunctions by 
federal courts against proceedings in state courts. However, it has been 
said that the Removal Acts qualify this statute pro tanto. Toucey v. New 
York Life Ins. Co., 314 U.S. 118, 133 (1941). H.R. 3214, §2283, provides, 
“A court of the United States may not grant an injunction to stay proceed- 
ings in a state court except as expressly authorized by Act of Congress, or 
where necessary in aid of its jurisdiction, or to protect or effectuate its 
judgments.” 
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ability of the case is ultimately upheld by the federal courts, the 
further proceedings in the state court will be coram non judice, 
and void. But if the federal courts should ultimately decide against 
removability, and remand the case to the state court, the defendant 
may find himself saddled with a valid default judgment in the state 
court.*® This result follows from the concept of jurisdiction which 
has been employed in this area. According to this concept, when 
the question of removability is finally and conclusively determined, 
that determination is applied retroactively, and any proceedings in 
that court which is ultimately determined not to have had jurisdic- 
tion are nugatory. 

Filing the petition for removal in federal court will no doubt 
reduce the number of such conflicts between state and federal 
courts. Inasmuch as the state court will not have passed initially 
on the petition for removal, it will not have taken a position against 
removability, and will therefore be more likely to acquiesce in the 
order of the federal court granting removal. However, it will still 
be possible, if H.R. 3214 is enacted as it now stands, for a state 
court to proceed in an action after a federal court has granted a 
petition to remove.” If a state court should do so, the defendant 
presumably would be in the same position as under the present 
procedure — he would be compelled to defend the action in both 
courts if he wished to protect his rights completely. It is probably 
inadvisable to attempt to amend H.R. 3214 to cover this situation. 
If H.R. 3214 becomes law, the number of such conflicts may become 
negligible. If, however, such conflicts continue, consideration should 
be given to the possibility of enacting corrective legislation. Such 
legislation might be directed to the jurisdictional concept which,” 
it is believed, is the root of the present difficulty. 

This concept is based upon the orthodox theory that an order 
or judgment entered by a court not having jurisdiction of the sub- 
ject matter is void, and subject even to collateral attack. While 
the theory has the merit of simplicity, its consequences are often 
undesirable. An early exception to the rule was made in McCor- 
mick v. Sullivant,*? the Supreme Court holding that when final 
judgment has been rendered in an action in a federal court, the 
judgment could not be attacked collaterally on the ground that 
there was not in fact diversity of citizenship between the parties. 





89 F.g., Metropolitan Casualty Ins. Co. v. Stevens, 312 U.S. 563 (1941); 
Kingsbury v. Brown, 60 Idaho 464, 92 P. 2d 1053 (1939); Yankaus v. Felt- 
enstein, 244 U.S. 127 (1917). 

90 Although H.R. 3214, § 1446 (e) states that “the state court shall 
proceed no further,” similar language in the present law [36 Stat. 1095 
(1911), 28 U.S.C. §72 (1940)] has not prevented such conflicts. 

91 Supra, preceding paragraph. 
9210 Wheat. 192 (U.S. 1825). 
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Quite recently, the rule has been further qualified by the ap- 
plication of the principle of res judicata to questions of jurisdiction 
of the subject matter.** 


Another inroad has been made on the orthodox theory from 
a different direction. It has often been held that a temporary in- 
junction or restraining order entered by a court without jurisdic- 
tion is void, and a violation thereof is not punishable as a contempt. 
However, in the celebrated case of United States v. United Mine 
Workers of America,** the Supreme Court stated an important 
limitation on this rule: 

In the case before us, the District Court had the 
power to preserve existing conditions while it was deter- 
mining its own authority to grant injunctive relief. The 
defendants, in making their private determination of the 
law, acted at their peril. Their disobedience is punishable 
as criminal contempt... . 

... We insist upon the same duty of obedience where, 
as here, the subject matter of the suit, as well as the parties, 
was properly before the court; where the elements of fed- 
eral jurisdiction were clearly shown; and where the author- 
ity of the court of first instance to issue an order ancillary 
to the main suit depended upon a statute, the scope and ap- 
plicability of which were subject to substantial doubt. The 
District Court on November 29 affirmatively decided that 
the Norris-LaGuardia Act was of no force in this case and 
that injunctive relief was therefore authorized. Orders 
outstanding or issued after that date were to be obeyed 
until they expired or were set aside by appropriate pro- 
ceedings, appellate or otherwise. Convictions for criminal 
contempt intervening before that time may stand... .* 


Perhaps the approach in United States v. United Mine Workers 
of America may be utilized in drafting a statute to eliminate con- 
flicting proceedings in removal cases. Such a statute might provide 
that even though the federal courts ultimately decide that removal 
was improvidently’ granted, and accordingly remand the case, any 
proceedings taken in the state court while the federal court was 
asserting jurisdiction, and in conflict with the federal court’s as- 
serted jurisdiction, shall be void. It is interesting to note that the 
Texas courts have already taken such a position. In Bishop-Babcock 
Sales Co. v. Lackman, the court of civil appeals held: 

After the suit was removed to the federal court and 





°3 Significant cases in this development are: Stoll v. Gottlieb, 305 
U.S. 165 (1938); Chicot County Drainage Dist. v. Baxter State Bank, 308 
U.S. 371 (1940); Kalb v. Feuerstein, 308 U.S. 433 (1940). See also Boskey 
and Braucher, Jurisdiction and Collateral Attack, 40 Cor. L. Rev. 1006 
(1940); Rashid, The Full Faith and Credit Clause: Collateral Attack of 
Jurisdictional Issues, 36 Geo. L. J. 154 (1948). 

94330 U.S. 258 (1947). 
5 Id. at 293-294. 
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during its pending in that court, the state court had no 
jurisdiction of it and the defendant was not required to file 
an answer in that court even to the merits of the case. 

A limitation was indicated in Grote v. Price: 

. . . if from the face of the record the case is clearly 
not removable, then the state court does not lose its juris- 
diction while the case is pending in the federal courts.” 
Although it is manifestly impossible to eliminate all conflicts 

between state and federal courts in removal cases, it is certainly 
desirable to reduce them so far as possible. It would seem that the 
foregoing approach offers some possibility of achieving this ob- 
jective. 


CONCLUSION 


The removal chapter of H.R. 3214 will effect a much-needed 
clarification of this difficult subject. The orderly re-arrangement 
of the chapter is a substantial improvement. The provision for fil- 
ing the removal petition in the federal court is particularly desir- 
able. However, the revision of the separable controversy provision 
is of doubtful benefit, and could easily prove to be a serious source 
of confusion. The provisions for removal procedure should be clari- 
fied and made explicit. H.R. 3214 does not attempt to deal with 
the problem of conflicts between federal and state courts in re- 
moval cases. Such an attempt could be made the subject of separate 
legislation. ; 


ADDENDUM 


After this article was in page proof, H. R. 3214, with amend- 
ments, was passed by the Senate on June 12, 1948, and the Senate 
amendments were agreed to by the House of Representatives on 
June 16, 1948. 


964 S.W. 2d 109, 111 (Tex. Civ. App. 1928). 
97139 Tex. 472, 476, 163 S.W. 2d 1059, 1060 (1942). 

















Erie Railroad: Ten Years After 


JAMES A. GORRELL* AND ITHAMAR D. WEED** 


In an opinion from which it has by now become almost banal to 
quote,’ Mr. Justice Brandeis uttered his famous dictum that, “There 
is no federal general common law.’ That the eminent Justice 
never intended this remark in any broader sense than its reading in 
the full context of the opinion would indicate is clear not only from 
careful examination of his entire pronouncement but also from his 
own opinion in another case which he read on the same day that 
he handed down his decision in Erie. In that case, Hinderlider v. 
LaPlata River and Cherry Creek Ditch Co.,* Justice Brandeis said: 
“For whether the water of an interstate stream must be apportioned 
between the two states is a question of ‘federal common law’ upon 
which neither the statutes nor the decisions of either State can be 
conclusive.” In this decision, which in the reports follows im- 
mediately the Erie decision, Justice Brandeis himself recognized that 
there are cases where there is a “federal common law”. Nevertheless, 
Justice Brandeis’ dictum gave rise to no little wonder and confusion 
among the lower federal courts and writers in legal periodicals. Did 
it mean that the federal courts now lacked the power to “find” or 
“create” (as you will) any law except as the amanuensis of a state 
court, or was the decision to be less far reaching 1n its effect? In the 
ten years since that decision, the Supreme Court has perhaps not 
even yet had the opportunity to fully delineate all of the limits of 
that decision or to map out in entirety the shape of the law along 
the path it set, but it seems safe to say that the Court has been 
sufficiently consistent in pricking out the pattern initially indicated 
to foretell with some accuracy how the questions not yet decided 
will be handled as they do arise. 

Perhaps as good a point as any to open a discussion of the ex- 
tent and limits of Erie is with the comparatively recent decision of 
the Supreme Court in the case of Clearfield Trust Co. v. United 
States.‘ In that case, the question at issue involved a check drawn 


* Of the firm of Vorys, Sater, Seymour & Pease, Columbus, Ohio. 
** Of the firm of Vorys, Sater, Seymour & Pease, Columbus, Ohio; 
Editor-in-Chief, Ohio State Law Journal, 1938-39. 

1 See, e.g. Judge Learned Hand’s lament that “I don’t suppose a civil 
appeal can now be argued to us without counsel sooner or later quoting 
large portions of Erie Railroad v. Tompkins.” Clark, State Law in the 
Federal Courts, 55 YALE L. J. 267, 269 (1946). 
2Erie Railroad Co. v. Tompkins, 304 U.S. 64, 78 (1938). 

3304 U.S. 92, 110 (1938). 
4318 U.S. 363 (1943). 
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upon the Treasurer of the United States payable to one Barner for 
W. P. A. services rendered by him. The check was dated April 28, 
1936, and although placed in the mail addressed to Barner, some un- 
known person intercepted it, forged the payee’s name and cashed it 
at the store of the J.C. Penny Company in Clearfield, Pennsylvania, 
which paid value in good faith. Penny endorsed the check to the 
Clearfield Trust Company, which collected it from the United States 
through the Federal Reserve Bank of Philadelphia. Shortly after 
this, Barner notified his W. P. A. foreman that he had not received 
the check. It was not, however, until January 12, 1937, that notice 
was given the Clearfield Trust Company of the alleged forgery and 
not until August 31, 1937, that it was first notified that the United 
States was asking reimbursement upon the check. Suit was brought 
by the United States against the Clearfield Trust on November 16, 
1939, and the J. C. Penny Company subsequently intervened. The 
district court held that the rights of the parties were to be de- 
termined by the law of Pennsylvania and that since the United 
States unreasonably delayed in giving notice of the forgery to the 
Clearfield Trust Company, it was barred from recovery under the 
Pennsylvania decisions. Although the district court’s decision is 
not reported, it apparently decided the case upon the authority of 
United States v. Guaranty Trust Company of New York.* 


5293 U.S. 340 (1934). This case was also relied on by the Ninth Cir- 
cuit in the case of Security-First National Bank of Los Angeles v. United 
States, 103 F. 2d 188, (C.C.A. 9th 1939), as a basis for finding, in a case 
substantially simiiar on its facts to the Clearfield case, that they were 
bound to follow the law of California. The Guaranty Trust case involved 
a U.S. Government check which was mailed from Washington, D. C. to the 
payee in Yugoslavia, but was intercepted in Yugoslavia, the payee’s en- 
dorsement forged and the check cashed by a Yugoslavian bank. In due 
course the check was presented to the Guaranty Trust. That institution 
paid the check and in turn was paid by the Federal Reserve Bank and the 
check was then honored by the Treasury. When the forgery was discovered, 
the United States sued the Guaranty Trust, basing its claims on two princi- 
pal grounds: (1) that the title to the check was never transferred by the 
forged endorsement, and (2) that the Guaranty Trust, having dealt with 
the Federal Reserve, was bound by its regulations and those of the Treasury 
to have the check charged back against it, if the Treasury chose to charge 
it back to the Federal Reserve. The first question the Supreme Court de- 
cided in favor of Guaranty on the basis of conflicts, applying the law of 
Yugoslavia under which title to the check did pass even though the en- 
dorsement was forged. It is on this point alone that the Supreme Court 
and the Third Circuit distinguished this decision in the Clearfield case. 
Justice Brandeis, in the Guaranty case, however, had decided the second 
point in the case against the Government on the ground that since it was 
the Government itself rather than the Federal Reserve which was suing, 
no agency relationship existed and, therefore, no consent by Guaranty to 
be bound by the reguiations could be worked out. It was at this point 
that Justice Brandeis made the statement which caused the Ninth Circuit 
in the Security-First National case, supra, and presumably the District 
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The Circuit Court of Appeals for the Third Circuit, however, 
after distinquishing the Guaranty case, stated the question as being 
whether with these facts under the Erie rule they were constrained 
to look to the law as declared by the state courts.°® 


Having posed the problem, the Third Circuit then proceeded to 
decide that Erie was inapplicable and that they were, therefore, not 
bound to follow the state decisions.’ 


Having thus avoided the Pennsylvania rule, the Third Circuit 
then decided that under the appropriate federal decisions, delay in 
giving notice of forgery is only a defense to an endorsee under a 
forged endorsement where there is a showing that the endorsee 
suffered loss as a result of the delay. There being no such showing 
here, the holding was against the Trust Company. 


A clear conflict thus being presented between the Third Circuit 
and the Ninth Circuit in Security-First National Bank v. United 
States* the Supreme Court granted certiorari and then affirmed the 
Third Circuit.’ The Court adopted the circuit court’s reasoning all 
along the line and expanded on the Erie point by stating that since 
the authority to issue the check stemmed from the Constitution and 
statutes of the United States, state law had no application and “In 
absence of an applicable Act of Congress it is for the federal courts 
to fashion the governing rule of law according to their own 
standards.”’° 


The Court then considered the advisability of selecting the state 
law as the federal rule, even though not obliged to do so by the 
Erie rule, but felt that in a case involving the issuance by the 
United States of its own commercial paper the benefits attendant 
upon the Government’s being able to follow one uniform rule when 





Court in the Clearfield case to stub their toes; he said: “As against the 
United States, the rights of the holder of its checks drawn upon the Treas- 
urer are the same as those accorded by commercial practice to the checks 
of private individuals.” Justice Brandeis undoubtedly meant merely that 
the government could not by regulation set up special rules for itself and 
thereby bind all who dealt with its paper, but the intervening Erie deci- 
sion apparently convinced these lower courts that he meant that the “com- 
mercial practice” referred to was necessarily that determined by the local 
law. 

® United States v. Clearfield Trust Co., 130 F. 2d 93, 94 (C.C.A. 3d 
1942). 

7 The Third Circuit, although implying that Erie, in their opinion, was 
limited to diversity cases, expressly refused to base their decision on that 
ground, saying that in the absence of a Supreme Court decision to that 
effect, they would be guilty of uncalled for temerity in taking such a 
position. 

8103 F. 2d 188 (C.C.A. 9th 1939). See Note 5 supra. 

®Clearfield Trust Co. v. U. S., 318 U.S. 363 (1943). 
10Td. at 366. 
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acting in a civil or contracting capacity far outweighed anything to 
be gained from adopting state law as the federal rule in such cases."* 

Where does the Clearfield case fit into the pattern of the Erie 
case and its descendants? It is probable that the Erie case had no ap- 
plication to the problem presented in Clearfield for a reason addi- 
tional to that given by the Supreme Court in distinguishing the two 
cases, but before submitting any such thesis, let us attempt to see 
Erie in its proper perspective after ten years by examining some of 
the subsequent Supreme Court cases dealing with the applicability 
or non-applicability of state law. 

The cases can perhaps be classified into the following categories: 

I. Cases where federal jurisdiction is based on diversity of 
citizenship and in which no problem is raised involving the Con- 
stitution or statutes of the United States. 

II. Cases which involve the civil rights, interests or legal rela- 
tions of the United States as a party to the action. 

III. Cases which do not involve the civil rights, interests or 
legal relations of the United States as a party, but in which the 
jurisdiction of the federal court is based on a federal statute. 

IV. Cases in which the basis of the jurisdiction of the federal 
court is diversity of citizenship or cases which arise in a state court 
where a question is raised involving the Constitution or a federal 
statute. 

I. Cases where federal jurisdiction is based on diversity of 
citizenship and in which no problem is raised involving the Constitu- 
tion or statutes of the United States. 

The confusion apparent among the lower courts in ascertain- 
ing the limits of Erie with respect to the absence of a “federal com- 
mon law” has also manifested itself in the application of the Erie 
rule to strictly diversity of citizenship cases. Shades of Swift v. 
Tyson as well as the inherent difficulty in determining the case law 


11 Mr. Justice Douglas, speaking for a unanimous Court, summed up 
this point of view at page 367 of the opinion: “In our choice of the appli- 
cable federal rule we have occasionally selected state law. See Royal In- 
demnity Co. v. United States, supra. But reasons which may make state 
law at times the appropriate federal rule are singularly inappropriate here. 
The issuance of commercial paper by the United States is on a vast scale 
and transactions in that paper from issuance to payment will commonly 
occur in several states. The application of state law, even without the 
conflict of laws rules of the forum, would subject the rights and duties of 
the United States to exceptional uncertainty. It would lead to great 
diversity in results by making identical transactions subject to the vagaries 
of the laws of the several states. The desirability of a uniform rule is 
plain. And while the federal law merchant, developed for about a century 
under the regime of Swift v. Tyson, 16 Pet. 1, represented general commer- 
cial law rather than a choice of a federal rule designed to protect a federal 
right, it nevertheless stands as a convenient source of reference for fashion- 
ing federal rules applicable to these federal questions.” 
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of a given state, lacking a controlling decision of the highest court 
of the state, led numerous lower courts to conclude that the Erie 
doctrine should be restricted to those situations which involved 
traditional substantive law and where the highest court of the state 
had spoken on the subject. In cases not falling within these two 
categories, the federal courts did not consider themselves bound 
by state case law and decided the issue presented upon “general 
law” or their own conception of what the state law was. Viewed 
in retrospect, however, it is fairly clear that the Supreme Court 
meant the Erie decision to stand for the proposition that in diversity 
cases the federal courts must follow the law of the state except in 
matters of pleading and of those involving the administration of 
the federal judiciary machinery.** 


In fairness to such lower courts, however, Mr. Justice Brandeis’ 
references to the “substantive rules of common law applicable in a 
state” and the law of the state declared “by its highest court in a 
decision” left the federal tribunals without sufficient guideposts to 
discover the mandate of the Supreme Court with respect to the 
application of state law and, in fact, gave implied support to their 
position. Traditionally, the legal principles involved in a number 
of the cases following Erie, upon which the decision of the court 
turned, were procedural in nature. A literal interpretation of 
Justice Brandeis’ opinion freed the lower courts, in their opinion, 
from applying the state law in such instances. Likewise, where the 
highest court of the state had not passed upon a specific subject, the 
trial and intermediate courts believed that they were at liberty to 
determine for themselves what the applicable law was. Not only the 
time honored prerogative under Swift v. Tyson of deciding what the 
law is but also undoubtedly an inarticulated feeling that they were 
abdicating their judicial functions to other tribunals caused the 
courts to construe strictly the Erie decision and to fail to forsee the 
implications of the Erie case in their true light. Two recent deci- 
sions of the Supreme Court" give the cue to the extent to which 
federal courts sitting in diversity cases must follow state law. Prior 
to discussing these cases and as introduction to an understanding of 
them, although many writers have thoroughly covered the field,”* 





12 Palmer v. Hoffman, 318 U.S. 109 (1943) (pleading); Hardie v. 
Bryson, 44 F. Supp. 67, 72 (E.D. Mo. 1942) (refusing te apply state law as 
to immunity of non-resident party from service in state action in attend- 
ance at federal court in state); Restrictions of federal equitable jurisdiction 
as well as constitutional guarantees may also limit or vary the relief af- 
forded in federal courts. See Guaranty Trust Co. v. York, 326 U.S. 99, 105 
(1945). 

13 Guaranty Trust Co. v. York, 326 U.S. 99 (1945); King v. Order of 
United Commercial Travelers, 68 Sup. Ct. 488 (1948) discussed infra. p. 277. 

14 See Clark, State Law in the Federal Courts, 55 YALE L. J. 267, 288 
(1946). 
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it may be profitable to discuss briefly the cases decided by the 
Supreme Court in which it has been held that the federal courts, 
under Erie R. Co. v. Tompkins, must follow state law. 

These cases fall into three general categories, viz: (1) sub- 
stance versus procedure, (2) conflict of laws and (3) the applicable 
state law. The lower courts, generally, avoided the necessity of 
following the state law in the first class of cases by declaring the 
legal principles involved to be matters of procedure in which the 
federal courts were free to adopt their own rule of law.*® Likewise, 
in another series of cases several circuit courts of appeals held that, 
lacking a decision of the highest state court on the subject they 
could determine for themselves what the state law was.'* 

In the first case to come before the Supreme Court in the sub- 
stantive-procedural field the court held that the federal courts must 
follow the law of the state as to burden of proof.’ Under the state 
law the burden rested upon the party attacking the legal title of a 
bona fide purchaser. This protection, afforded by the local law, the 
court said, “relates to a substantial right upon which the holder of re- 
corded title ... may confidently rely. ... This was a valuable assur- 
ance in favor of its title.”’* Similarly, the Supreme Court held that 
the federal courts must apply the local law as to contributory negli- 
gence and as to the statute of limitations even in equity actions.’® 

Uncertainty nevertheless surrounds any given problem in this 
category until decided by the Supreme Court, no matter how pre- 
dictable the outcome may be. An interesting problem in this field 
upon which the Supreme Court has not spoken directly is the ex- 
tent to which federal courts are bound to follow the local law with 
respect to the direction of a verdict. Quite a few cases take the 
position that the matter of direction of the verdict “goes to the very 
essence of the exercise of the judicial function by the federal courts, 
and is in no sense a matter of local law.”*’ But logically if the state 


15 See York v. Guaranty Trust Co., 143 F. 2d 503, 521 (C.C.A. 2d 1944); 
Cities Service Oil Co. v. Dunlap, 101 F. 2d 314, 316 (C.C.A. 5th 1939). 

16 See note 39 infra. 

17 Cities Service Oil Co. v. Dunlap, 308 U.S. 208 (1939). 

18 Jd. at 212. 

19 Palmer v. Hoffman, 318 U.S. 109 (1943) (contributory negligence) ; 
Guaranty Trust Co. v. York, 326 U.S. 99 (1945) (statute of limitations). 

*° Gorham v. Mutual Benefit Health and Accident Ass’n, 114 F. 2d 97, 
99 (C.C.A. 4th 1940) cert. denied, 312 U.S. 688 (1941); McSweeny v. Pru- 
dential Ins. Co., 128 F. 2d 660 (C.C.A. 4th 1942) cert. denied, 317 U.S. 658 
(1942); Zauderer v. Continental Cas. Co., 140 F. 2d 211 (C.C.A. 2d 1944). 

Contra: Clay County Cotton v. Home Life Ins. Co., 113 F. 2d 856 
(C.C.A. 8th 1940). Lennig v. New York Life Ins. Co., 122 F. 2d 871 (C.C.A. 
3d 1941). Cooper v. Brown, 126 F 2d 874 (C.C.A. 3d 1942). Waldron v. 
Aetna Casualty and Surety Co., 141 F. 2d 230 (C.C.A. 3d 1944). Laxton 
v. Hatzel & Buehler Inc., 142 F. 2d 913 (C.C.A. 6th 1944). Detroit Edison 
Co. v. Knowles, 152 F. 2d 422 (C.C.A. 6th 1945). Cf. Goodall Co. v. Sortin, 
141 F. 2d 427 (C.C.A. 6th 1944). 
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law governs burden of proof and presumptions” then it follows that 
the rules with respect to taking a case from the jury must also be 
so governed.** The question of the sufficiency of the evidence to al- 
low the cause to go to the jury or direct the verdict was before the 
Supreme Court in Stoner v. New York Life Ins. Co.,** but the ruling 
in that case does not clarify the problem in its entirety although 
it has been cited by some intermediate courts for the proposition 
that the sufficiency of the evidence must be determined by state 
law.** In the Stoner case the Court reversed the circuit court of 
appeals for affirming a directed verdict where an intermediate 
state court had decided in a prior case involving the same parties, 
issues and substantially the same evidence that the evidence was 
sufficient to take the case to the jury. But this decision might well 
be regarded as an application of the doctrine of the “law of the 
ease.” It would be unwise, however, to invite the conclusion that 
the cases in the lower courts are diametrically opposed in this situa- 
tion. A majority of the cases in which the Erie doctrine was fol- 
lowed turned partly upon the question of what facts are necessary 
to constitute a cause of action or upon the requisite degree of 
proof.** In the line of decisions which refused to follow Erie there 





21 See New York Life Ins. Co. v. Gamer, 106 F. 2d 375 (C.C.A. 9th 
1939) cert. denied, 308 U.S. 621 (1939), which followed state statute as to 
weight to be accorded presumptions. 

22 Clark, State Law in the Federal Courts, 55 Yate L. J. 267, 289 
(1946). Judge Clark also suggests that logically “even the so carefully 
cherished right of ‘comment’ on the evidence may be either lost or greatly 
limited.” Would the federal courts admit that “comment” on the evidence 
will “lead to a substantially different result”? See Guaranty Trust Co. v. 
York, 326 U.S. 99, 109 (1945). 

23 311 U.S. 464 (1940). 

24 See Lenning v. New York Life Ins. Co., 122 F. 2d 871, 872 (C.C.A. 
3rd 1941), supra, note 20. 

253 Moore, FEpERAL PRACTICE 24 (Supp. 1947). 

26 Thus, in Laxton v. Hatzel & Buehler, Inc., 142 F. 2d 913, 916 (C.C.A. 
6th 1944) the court said: “We think that the directed verdict was proper. 
We need not consider the rule of res ipsa loquitur because it is not ac- 
cepted in the courts of Michigan. Before appellant was entitled to have his 
case submitted to the jury, he was required to introduce substantial proof 
.... And in Clay County Cotton Co. v. Home Life Ins. Co., 113 F. 2d 856, 
861 (C.C.A. 3d 1940) an action to recover an accidental death benefit, “The 
question presented by the motion to direct a verdict was whether a cause 
of action had been proved, which clearly is a question of substantive law 
and the state law applied.” In Lennig v. New York Life Ins. Co., 122 F. 2d 
871 (C.C.A. 3d 1941) the court held, following Pennsylvania law, that 
where evidence produced showed death was caused by external and violent 
means that an inference arose that the death was accidental sufficient to 
take case to jury, Cf. McCrate v. Morgan Packing Co., 117 F. 2d 702 (C.C.A. 
6th 1941) reversing the trial court for charging contributory negligence 
contrary to Ohio law where there was no evidence of the same in the 
record. 
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was no indication that a different result would have obtained in the 
state courts, a fact which the courts were careful to point out. If 
the policy inherent in Erie is that the result be the same whether 
the action is tried in the state or federal court, will not, and should 
not, the federal courts be governed by the state law as to directed 
verdicts where that rule substantially affects the litigant’s rights.*’ 

The intermediate courts in the first two conflict of laws cases 
which have been decided by the Supreme Court assumed without 
reference to Erie that the conflicts rule to be applied was that of the 
federal courts.** Consistent with the theory of uniformity of result, 
however, the Supreme Court reversed both cases, holding that the 
law of the state of the forum governs the federal courts in the choice 
of the applicable state law. In the first case, Klaxon Co. v. Stentor 
Elec. Mfg. Co.,*° the Supreme Court held that in an action for breach 
of a New York contract the federal court sitting in Delaware was 
required to follow the Delaware conflicts rule dealing with the 
interest to be awarded upon recovery.*’ In the other case, Griffin v. 
McCoach,"! the personal representatives sued the insurance company 
on a New York policy in a district court in Texas, the company 
interpleading the assignees of the policy who had paid the pre- 
miums. The Court held that the conflict rule of Texas controlled 
and that a beneficiary without an insurable interest couid not col- 
lect upon it since Texas could, as contrary to its public policy, de- 
cline to enforce such a contract. The purpose of this paper is to 
block out the amplifications. and limitations of Erie and it is beyond 
its scope to criticize or question the applicability of the rule in a 
given situation, particularly in the field of conflict of laws. Yet, 
the temptation is such that it is difficult in passing not to mention 
at least two of the many interesting questions which the conflicts 
problems present. The one is present in the McCoach case.*? The 





*7 That the Erie doctrine restricts the powers of the trial court to 
comment on the evidence, grant a new trial or that practically a litigant 
will be deprived of a jury trial where he otherwise would be so entitled in 
federal court is highly doubtful. See Morgan, Choice of Law Governing 
Proof, 58 Harv. L. Rev. 153, 176 (1944). 

28 Stentor Elec. Mfg. Co. v. Klaxon Co., 115 F. 2d 268 (C.C.A. 3d 1940); 
Griffin v. McCoach, 116 F. 2d 261 (C.C.A. 5th 1940). See Coox, THE LocIcaL 
AND LEGAL BASES OF THE CONFLICT oF Laws, 108 (1942). 

29 313 U.S. 487 (1941). 

30Td. at 496 “Whatever lack of uniformity this may produce between 
federal courts in different states is attributable to our federal system, 
which leaves to a state, within the limits permitted by the Constitution, the 
right to pursue local policies diverging from those of its neighbors.” 

81 313 U.S. 498 (1941). 

32313 U.S. 498 (1941). While under certain circumstances the state 
may because of public policy refuse to lend the aid of its courts to the en- 
forcement of rights acquired outside its borders, it may not under consti- 
tutional limitations “abrogate the rights of parties beyond its borders hav- 
ing no relation to anything done or to be done within them.” Home Ins. Co. 
v. Dick, 281 U.S. 397, 410 (1930). 
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other is the problem confronting a federal court when the law of 
several states may be involved, e.g., in unfair competition cases.”* 
In the McCoach case if the assignees had sued in New York or in 
New Jersey, the home office of the insurance company, undoubtedly 
a contrary result would have obtained. Is this not the type of forum 
shopping which the Erie doctrine was fashioned to prevent?** On 
the other hand, if litigants under our federal system*® have sub- 
jected themselves to the jurisdiction of more than one state court 
should they thereby be permitted to assert prejudice because the 
suit was brought in state Y instead of state X? Why then upon this 
calculated risk which they have assumed should the result be varied 
in the federal courts?** 





°* See infra p. 303. 
34 See Clark, State Law in The Federal Courts, 55 Yate L. J. 267, 287 
(1946). 

25 See quotation from Klaxon Co. v. Stentor Elec. Mfg. Co., 313 U.S. 
487, 496 (1941). Note 30 supra. 

36 Had the McCoach case been litigated in the courts of Texas, the 
personal representatives would have recovered. Forum shopping among 
states and federal courts sitting in different states is available where juris- 
diction may be obtained in all situations arising under Erie. What then is 
the solution, if one is desired, in this area of forum shopping still open to 
parties since for practical purposes the door has been closed in federal 
courts? Notoriously, cases have been laid in one jurisdiction or another in 
anticipation of a different result, not only in like instances to the classical 
example of Black & White Taxicab & Transfer Co. v. Brown & Yellow 
Taxicab & Transfer Co., 276 U.S. 518 (1928) but in others, not the least of 
which is the enticement of a larger verdict. While equality is the aim of 
the law, diligence and resourcefulness continue to be rewarded, breaking 
out in another direction as the traveled way is barred. 

One partial solution which has been offered in diversity cases is that 
the federal courts adopt the doctrine of the inconvenient forum to tempor- 
ize the outcome and limit the choice of available forums. This discretionary 
rule of forum non conveniens has recently been applied by the Supreme 
Court in two five-to-four decisions on cases brought in the federal court 
in New York. In Gulf Oil Corp. v. Gilbert, 330 U.S. 501 (1947), the Court 
reversed the circuit court, holding that the district court did not abuse its 
discretion in dismissing a suit brought by a resident of Virginia in a fed- 
eral district court in New York City against a Pennsylvania corporation 
qualified to do business in New York and Virginia for a loss by fire to 
plaintiff's property in Virginia. Koster v. Lumbermen’s Mut. Cas. Co., 
330 U.S. 518 (1947) likewise affirmed the application of the doctrine by 
the district court in a derivative suit brought in New York by a policy- 
holder and citizen of that state against an Illinois mutual insurance com- 
pany alleging breach of trust and praying for an accounting. Practically, 
however, the area in which the doctrine may be applied is quite limited. 
Moreover, the Erie rule may require the federal courts to apply the forum 
non conveniens rule of the forum state. The Supreme Court in these cases 
refused to decide whether state law was controlling since under New York 
law the result would have been the same. The Second Circuit held in the 
Gilbert and Koster cases that the federal courts are not bound to follow 
state rules in respect to discretionary declination of jurisdiction. Judge 
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More troublesome, perhaps, than whether an issue is to be 
governed by state law is the situation presented where the state 
law on that issue is confused, non-existent or the only expression 
to be found on the subject is an intermediate or trial court decision. 
Resentment on the part of the judges of the lower federal courts, 
not unnatural in a specific case, flows from a feeling that they are 
abdicating their judicial functions and prostituting their intellectual 
capacities when forced by the Erie rule to follow “a rigid wooden 
decision on the theory that it is required of (them) by law.”*’ This 
attitude is summed up by Judge Clark in referring to the “mystic 
line” dividing procedure and substance “past which we dare not 
venture without state tutelage.”** Thus, the federal appellate courts 
in the first four cases to reach the Supreme Court concluded that 
where the law had not been determined by the state court of last 
resort that they were not bound by the pronouncements of lower 


Swan, who spoke for the majority in the Koster case, and Judge Chase con- 
curred with Judge Learned Hand in Weiss v. Routh, 159 F. 2d 193, 195 
(C.C.A. 2d 1945) in which Judge Hand said, “we are to remember the pur- 
pose of conformity in ‘diversity cases.’ It is that the accident of citizenship 
shall not change the outcome; a purpose which extends as much to deter- 
mining whether the court shall act at all, as to how it shall decide, if it 
does. For this reason it seems to us that we should follow the New York 
decisions.” Judge Clark, in the Gilbert decision, differentiated the Weiss 
case on the theory that the question of the internal management of a for- 
eign corporation was “much nearer substantive law.” Forum shopping 
being one of the prices that must be paid for our dual system of govern- 
ment, isn’t it reasonable to limit it to the state court area? In view of the 
Erie doctrine, why should the federal courts allow a suit to be maintained 
where the only basis of jurisdiction is the fact that the defendant is amen- 
able to service, where the only reason for bringing the action in the federal 
court is the hope of obtaining a more favorable result through the laws 
of the state of the forum or otherwise and where the courts of the state 
of the forum in their discretion would decline jurisdiction? Perhaps the 
more effective solution to forum shopping, although much more difficult, 
if not impossible of attainment, is to cut through the traditional concepts 
of substance and procedure in the field of conflict of laws and work to an 
adoption generally of the rule of modern courts, i.e. the law of the locus is 
to be applied to all matters of substance, and to all matters of procedure 
which are likely to vary substantially the outcome of the litigation, in the 
absence of a contrary policy, the objective being to obtain the same result 
in the forum which would have resulted in the courts of the locus. Morgan, 
Choice of Law Governing Proof, 58 Harv. L. Rev. 153, 194-195 (1944). The 
failure of the theory behind Swift v. Tyson, 16 Pet. 1 (U.S. 1842), to obtain 
uniformity of substantive law through adoption by the state courts of the 
federal rule precipitated the Erie doctrine. But Erie points the way to a 
less odious objective, namely uniformity of result by ignoring “form” for 
“substance.” 

87 Clark, State Law in the Federal Courts, 55 Yate L. J. 267, 291-292 
(1946). 

88 Gilbert v. Gulf Oil Corp., 153 F. 2d 883, 885 (C.C.A. 2d 1946), supra 
note 36. 
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state courts.**? The Supreme Court in turn reversed the circuit 
courts of appeals. Its decisions in these and subsequent cases out- 
line the circumstances under which the federal courts must follow 
the law of the state as announced by the lower state courts. 

The Supreme Court in three of these cases held that it is the 
duty of the federal court to ascertain the state law from all available 
evidence and to follow the rule of law announced by an inter- 
mediate state appellate court unless convinced by other persuasive 
evidence that the state court of last resort would decide otherwise.*° 
Although not determinative of the decisions, the state supreme 
courts in all three cases refused to review the decisions of the appel- 
late courts.* 

In the fourth case, Fidelity Union Trust Co. v. Field** the Court 
held that the federal court in New Jersey was bound by two 
decisions of the chancery trial court. The Court went to some 
length to point out that the rulings of the Court of Chancery of 
New Jersey carried considerably more weight than that of the ordi- 
nary trial court; that such rulings were ordinarily treated as bind- 
ing in later cases; that when they are uniform over a course of years 
they are seldom set aside; and that the court of chancery was com- 
parable to the intermediate appellate courts on the law side. There 
was no indication in the Court’s opinion that the federal courts 
would be bound by the ruling of every trial court’s decision as to 
the applicable state law as has been thought by some of the lower 
courts. King v. Order of United Commercial Travelers** has settled 
that problem at least in part. 

The question in the King case was whether deceased’s death 
resulted from participation in aviation within the meaning of that 
exclusion clause in the policy of insurance on which the action was 
founded. King, the deceased, lost his life following an emergency 
landing of a Civil Air Patrol airplane thirty miles off the coast of 
North Carolina. He was not seriously hurt from the landing and 
was still alive over two hours later; but when picked up some four 
and half hours after the landing he was dead. The medical diag- 
nosis was “drowning as a result of exposure in the water.” On these 
facts a common pleas court ruled against a different insurer on a 





39 West v. American T. & T. Co., 108 F. 2d 347 (C.C.A. 6th 1939); Field 
v. Fidelity Union Trust Co., 108 F. 2d 521 (C.C.A. 3d 1939); New York Life 
Ins. Co. v. Stoner, 109 F. 2d 874 (C.C.A. 8th 1940); Six Companies of Cali- 
fornia v. Joint Highway Dist. No. 13, 110 F. 2d 620 (C.C.A. 9th 1940). 

40 Six Companies of California v. Joint Highway District, 311 U.S. 180 
(1940); West v. American Tel. & Tel. Co., 311 U.S. 223 (1940); Stoner v. 
New York Life Ins. Co., 311 U.S. 464 (1940). 

41 See King v. Order of United Commercial Travelers, 68 Sup. Ct. 488, 
491 (1948), note 13 supra. 

42311 U.S. 169 (1940). 

4868 Sup. Ct. 488 (1948). 
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substantially similar policy relying in part on the decision of the 
district court in the King case. The circuit court in reversing the 
district court held that the decision of the common pleas court was 
not controlling and proceeded to determine what the Supreme Court 
of South Carolina would probably rule in a similar situation. Speak- 
ing for the Court in affirming the circuit court of appeals Mr. Chief 
Justice Vinson took pains to point out the apparently little weight 
accorded common pleas decisions in South Carolina’s own courts. 
The Chief Justice cautiously remarked, however: 

. . . we are deciding only that the Circuit Court of 
Appeals did not have to follow the decision of the Court of 
Common Pleas for Spartanburg County. We do not pur- 
port to determine the correctness of its ruling on the merits. 
Nor is our decision to be taken as promulgating a general 
rule that federal courts need never abide by determinations 
of state law by state trial courts.* 

The criticisms which stem from this phase of the Erie doctrine, 
however, have not been solved by the Supreme Court in its decisions 
following Erie. The first, already referred to, decries the stifling of 
the federal courts in performing their judicial function of interpret- 
ing the state case law and statutes, forcing the courts to follow a 
formalistic pattern of adopting as the law the decision of an inter- 
mediate appellate or trial court.*® The other involves the depriva- 
tion of the litigants’ right to persuade the state courts not to follow 
a decision of the inferior state courts** and even the court of last 
resort to reverse its prior ruling.*? But in the vast majority of the 
cases these perplexing problems do not arise and the federal courts 
are determining state law in the manner in which courts normally 
decide cases.** The emphasis, perhaps, is best placed on the effectu- 
ation of the policy of the Erie doctrine. 

The Erie doctrine requires the federal courts to follow the state 
law. State law, within the limits already discussed, is to be ascer- 
tained from all available data. Nonexistence or uncertainty of state 
law does not justify the federal courts to dismiss the case without 
prejudice to proceed in the state courts to secure a determination 
of the questions of state law involved.*’” Unless some principle or 





44 Id. at 493. 

45 Clark, supra note 37. 

46 Judge Allen in West v. American Tel. & Tel. Co., supra note 39 at 
350 said: “While it, (the decision of the Court of Appeals of Cuyahoga 
County) of course, has persuasive force, it is not binding on the court of 
appeals for the other 87 counties of Ohio.” 

4759 Harv. L. Rev. 1299 (1946). 

48 Clark, supra note 37. 

49 Meredith v. Winter Haven, 320 U.S. 228 (1943). 
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policy requires the federal courts to decline equity jurisdiction” it 
is their duty to decide all questions of state law in diversity cases." 

Viewed in the light of the theory behind the Erie doctrine the 
decisions of the Supreme Court are consistent and sound. To avoid 
a substantially different result and discrimination against the citi- 





5° The Supreme Court in Meredith v. Winter Haven, supra note 49, 
recognized that equity jurisdiction may be withheld and state determina- 
tion of the question involved sought or required, for example where ad- 
judication in the federal court would interfere with the collection of state 
taxes or fiscal affairs of the state, or the domestic policy of the state govern- 
ing its administrative agencies. Spector Motor Service, Inc. v. McLaugh- 
lin, 323 U.S. 101 (1944) is an example of the first class in which the Court 
remanded the case to the district court to retain the bill pending a con- 
struction of the state statute by the state courts. Cf. A. F. of L. v. Watson, 
327 U.S. 582 (1946). In Burford v. Sun Oil Co., 319 U.S. 315 (1943), an 
example of the second class, the Court reversed the court of appeals and 
affirmed the district court dismissing the complaint, refusing to enjoin the 
order of State Railroad Commission of Texas permitting the drilling of 
oil wells separated by distance less than the minimum prescribed. While 
jurisdiction in both cases did not depend on diversity, federal questions 
were involved. Mr. Justice Black said “a federal equity court ... may, 
in its sound discretion, whether its jurisdiction is invoked on the ground 
of diversity of citizenship or otherwise, ‘refuse to enforce or protect legal 
rights the exercise of which may be prejudicial to the public interest’ for 
it ‘is in the public interest that federal courts of equity should exercise 
their discretionary power with proper regard for the rightful independence 
of state government in carrying out their domestic policy.’” Burford v. Sun 
Oil Co., supra at 317-318. Uncertainty concerning the meaning of the local 
law may not be the only criterion for determining whether in its discretion 
the federal court will refuse jurisdiction leaving the moving party the 
alternative of obtaining a state authoritative ruling. The federal court may 
be justified in retaining jurisdiction where there is also uncertainty sur- 
rounding the adequacy of the state remedy. See Hillsborough v. Cromwell, 
326 U.S. 620, 628 (1945). Because of the rule that where the local law is 
in doubt, i.e. the proper interpretation of a state statute has not been de- 
cided by authoritative state decision and a federal constitutional question 
turns upon such an interpretation, the federal court will hold the case 
until such determination is made by the state courts, the lawyer is in 
somewhat of a quandry. If he starts initially in the state courts he may 
have to rely solely on an appeal to the Supreme Court for a ruling in his 
favor on the federal question. He cannot start over in the federal courts 
for a decision on the merits in the state courts will be res adjudicata to a 
subsequent diversity action in the federal courts. Angel v. Bullington, 330 
U.S. 183 (1947). To assure himself of a decision in the federal courts on 
the federal question he is forced to start the action in the federal courts 
and at some stage in the proceedings having the case remanded to the 
district court to be held pending a determination of the local law in the 
state courts. 

51“Erie R. Co. v. Tompkins, supra, did not free the federal courts 
from the duty of deciding questions of state law in diversity cases. Instead 
it placed on them a greater responsibility for determining and applying 
state laws in all cases within their jurisdiction in which federal law does 
not govern.” Meredith v. Winter Haven, 320 U.S. 228, 237 (1943). 
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zens of a state” it is the duty of the federal courts to apply the law 
as it exists at the time of decision either in the trial court or on 
appeal.** 

Thus a contrary conclusion in the West and Stoner eases” 
would give the losing party an opportunity in a diversity case to 
avoid the adverse decision of the state court where the case was 
remanded for further proceedings by relitigating the same issue 
between the same parties in the federal court. In the Six Companies 
case, the decision of the intermediate appellate court had, without 
disapproval, remained as the only expression of the state law for 
over twenty years.” Fidelity Trust Co. v. Field** has provoked con- 
siderable critical comment particularly since the circuit court’s 
opinion has been cited approvingly by other vice-chancellors of 
New Jersey in departing from the prior cases which the Supreme 
Court held were binding on the federal courts.*’ It may be of sig- 
nificance that the point of law involved in the Fidelity case was the 
construction of a New Jersey statute. In such cases, the Supreme 
Court has followed a policy of looking to intermediate state court 
decisions for statutory interpretation.** But the fact remains that 
the decisions of the court of chancery in the Fidelity case were 
the only authoritative expressions of the state law at the time it 
was decided. Conceivably, it may be to the advantage of a litigant, 
in an isolated case, to start or remove a case to federal court where 
it appears that the ruling of the state intermediate court may be 
seriously questioned. On the other hand, to suggest that the state 
precedent might not be followed is in the main to admit that such a 
state decision would not be controlling in the federal courts.*® That 
the federal courts are not required to follow “blindly” the ruling 
of any and all intermediate courts including nisi prius is inherent in 
the King decision."® Considerable latitude is given to the lower 
federal courts within the framework of the court’s decisions to de- 





52 See Angel v. Bullington, supra note 50. 

53 “Until such time as a case is no longer sut judice, the duty rests 
upon federal courts to apply state law under the Rules of Decision statute 
in accordance with the then controlling decision of the highest state court.” 
Vandenbark v. Owens-Illinois Co., 311 U.S. 538, 543 (1941). Cf. Huddleston 
v. Dwyer, 322 U.S. 232 (1944). 

54 Supra note 40. 

55 Six Companies of California v. Joint Highway District, 311 U.S. 180, 
188 (1940). 

56 311 U.S. 169 (1940). 

57 Clark, State Law in the Federal Courts, 55 Yate L. J. 267, 292 
(1946). 

58 Russel v. Todd, 309 U.S. 280 (1940). 

59 E.g., where the state rule is based upon an outmoded federal law. 
Breisch v. Central R.R. of New Jersey, 312 U.S. 484 (1941). 

*° King v. Order of United Commercial Travelers, 68 Sup. Ct. 488, 491 
(1948). 
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termine what the state law is. Where the courts have decided on 
the basis of the state law that the decision of a lower state court 
is not controlling either because of the standing or the court or 
convincing evidence to the contrary the Supreme Court will prob- 
ably leave the result undisturbed.” 

The iniquities, if they are such, which have been said might 
follow from the application in diversity cases of the pronounce- 
ments of intermediate and lower state courts are minor when con- 
sidered in the light of the “evils” which the Erie doctrine was 
fashioned to prevent. “The nub of the policy” is that for the same 
issues in a federal court sitting in effect as “another court of the 
State”, the accident of citizenship “should not lead to a substantially 
different result.”°? The purpose is effectuated where the federal 
court approximates “as closely as may be State law in order to 
vindicate without discrimination a right derived solely from a 
State.”** 

The influence of the Erie decision did not stop with those cases 
in which it was meant to apply, i.e., where jurisdiction is based on 
diversity of citizenship. The doctrine carried over and state law 
was followed by many of the lower federal courts in a number of 
the cases which are discussed in the succeeding sections of this 
paper. 

II. Cases which involve the civil rights, interests or legal re- 
lations of the United States as a party to the action. 

The Supreme Court’s answer to the problem posed by this sec- 
tion has been foreshadowed by the prior discussion of the Clearfield 
case."* 

This type of case has, in the past, however, caused some con- 
cern and confusion among the lower federal courts. Some of these 
courts have felt that even in matters where the federal government 
was involved in a civil action, Erie dictated that unless a provision 
of the Constitution or a particular federal statute expressly covered 
the specific matter in question, state law must govern. Thus the 
Ninth Circuit in the case of Alameda County v. United States, 
which involved a suit by the United States for specific performance 
of a contract for the operation of certain bridges, entered into be- 


61 See MacGregor v. State Mutual Life Ass. Co., 315 U.S. 280, 281 
(1942). In Huddleston v. Dwyer, supra note 53, at 237 the court said 
“ordinarily we accept and therefore do not review, save in exceptional 
cases, the considered determination of questions of state law by the inter- 
mediate federal appellate courts, ...”’ See also quotation from King v. 
Order of United Commercial Travelers, supra, p. 277. 

62 Guaranty Trust Co. v. York, 326 U.S. 99, 108-109 (1945). 

68 Holmberg v. Armbrecht, 327 U.S. 392, 395 (1946). 

64 318 U.S. 363 (1943). 

65 124 F. 2d 611 (C.C.A. 9th 1941). 
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tween the Secretary of War and Alameda County, California, felt 
bound by Erie to apply California law. The court dismissed the 
contention of the United States that federal law should apply, be- 
cause the origin of its rights in the premises derived first from its 
Constitutional power over navigable waters and “secondly through 
enactment of the Act of 1910.” As to the Constitutional provision, 
the court said that nothing in the Constitution purports to put any 
obligation on the county to maintain any bridge. Such an obligation 
if present came from the contract and not from the Constitution. 
As to the statute, the conclusion of the court was, “Regarding the 
statute in question, there is nothing in it which confers on appellee 
any right against appellant.”®* 

In other words, the Ninth Circuit took the position that unless 
the Federal Constitution or a federal statute deals specifically with 
the matter under consideration, Erie requires the federal courts to 
follow the state law. 

In - nother case also involving a contract of the United States, 
in this case a suit by a contractor against the United States for 
breach of contract, the Tenth Circuit Court of Appeals decided, by 
merely stating it as a principle, that Erie forced them to determine 
the matter in accordance with the law of the state of the forum.” 

Several other lower court cases have, however, gone the other 
way. In Kolker v. United States,** Judge Coleman said flatly: “But 
in a case involving the construction of such government contracts, 
local law is not controlling”. 

The interpretation of Erie expressed in the Alameda County 
line of cases is perhaps open to question on the basis of Brandeis’ 
own express exception® as well as on the ground that they were 
not diversity cases. 

There is, however, a further and perhaps even stronger reason 
running through the thinking in this type of case as to why Erie 





66 Td. at 616. 

67 United States v. Brookridge Farm, 111 F. 2d 461 (C.C.A. 10th 1940). 

68 40 F. Supp. 972, 973 (D. Md. 1941). The “such contracts” referred to 
were building projects being conducted by the Department of Agriculture. 
Similarly decided were United States v. Grogan, 39 F. Supp. 819 (D. Mon- 
tana 1941) (involving an action by the United States to enforce a construc- 
tion contract) and Byron Jackson Co. v. United States, 35 F. Supp. 665 (S.D. 
Cal. 1940) (involving a seller’s action in federal court against United 
States, on a contract made in the District of Columbia for sale of pumps and 
holding that a clause providing for liquidated damages was enforceable 
under federal principles irrespective of Erie and irrespective of actual 
damages, notwithstanding the law of California whereby such clauses would 
not be conclusive). 

69 “Except in matters governed by the Federal Constitution or by Acts 
of Congress, the law to be applied in any case is the law of the state.” Erie 
R. Co. v. Tompkins, 304 U.S. 64, 78 (1938). 
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does not apply and why state law should be followed sparingly, if 
at all. This reason, later to be articulated by the Supreme Court 
in the Clearfield and other decisions, was early suggested by Judge 
Yankwich in Byron Jackson v. United States, when he pointed out 
that the United States Government should not, in its contractual 
undertakings, be subjected, in determinations as to their validity, 
to the law of forty-eight different states. Rather, the contracting 
agencies should be entitled to rely on one uniform rule.’*’ 

Although the Alameda County case was decided as late as 1941, 
the Supreme court as early as 1939, the year after the decision in 
the Erie case, had already decided that this type of case was an 
exception to the Erie doctrine. In Board of Commissioners v. United 
States,’' the Supreme Court by implication rejected the doctrine 
later to be expressed in the Alameda County case, and pointed 
toward their adoption of Judge Yankwich’s philosophy. In the 
Board of Commissioners case, an action was brought by the United 
States in behalf of one of its Indian wards for taxes unlawfully 
paid. In 1861 the United States had made a treaty with the Potta- 
watomie Indians which provided that lands held by the United 
States in trust for the Pottawatomie Indians were “exempt from 
taxation”, etc. The lands in questions here were so held, but in 
1918 the Secretary of the Interior, over the objection of this Indian, 
had cancelled her trust patent and issued instead a fee simple pat- 
ent; in consequence, Jackson County, where the land was located, 
began to subject the land to its regular property taxes. Later Con- 
gress authorized the cancellation of fee simple patents issued over 
the objection of the allottees and the United States began these 
proceedings to recover for its Indian ward the taxes paid to Jackson 
County. The district court gave judgment for the taxes and also 
for six percent interest. Under Kansas law a taxpayer may not re- 
cover from a county, interest upon taxes wrongfully collected. The 
question on appeal was the allowance of the interest. The county 
urged upon the court that the Erie case bound the district court 
to follow the Kansas decisions and disallow the interest. The ma- 
jority of the Supreme Court, although disallowing the interest be- 
cause to allow it here would be inequitable, declined to base their 
decision on the Kansas decisions. Mr. Justice Frankfurter, speaking 
for the court, said, “Since the origin of the right to be enforced is 
the Treaty, plainly whatever rule we fashion is ultimately attribu- 
table to the Constitution, treaties or statutes of the United States, 
and does not owe its authority to the law-making agencies of 
Kansas.”** 





70 Supra note 68 at 667. 
71 308 U.S. 343 (1939). 
72 Id. at 349. 
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This doctrine, however, does not mean that state law will never 
be followed in such a case, but if it is, it is because the federal court 
believes, as a matter of policy, that the best federal rule in a par- 
ticular case would be the adoption of the applicable state rule as a 
matter of federal law. This, of course, is completely different from 
the Erie command. 

In Royal Indemnity v. United States™* for example, the appro- 
priate measure of damage, expressed in terms of interest, for de- 
layed payment of a contractual obligation to the United States was 
before the Court. There was no applicable federal statute and the 
Court declared that in that case it was up to the federal courts them- 
selves to fix the appropriate rate. The Court, speaking through Mr. 
Justice Stone, said, in effect, that in such a case the federal courts 
would determine the answer in accordance with their own criteria.” 

The majority then decided to adopt as the federal rule the rate 
of interest prevailing in the state where the obligation was given 
and to be performed, in this case New York. The dissent, written 
by Mr. Justice Black and concurred in by Justices Murphy and 
Douglas, felt that the subjection of federal obligors to varying 
rates of interest dependent upon where they resided was unfor- 
tunate and they felt that the rate of interest should be uniform 
and that the Court should set it at a lower figure than the six per- 
cent which was the statutory New York rate.” 

It was in the Clearfield Trust’* case, previously discussed, that 
the Court gave its most articulate exposition, up to that time, of this 
limitation to the Erie doctrine.” 

In 1947, the Court finally had before it the question of a con- 
tract entered into by an agency of the federal government where 
the statute authorizing the contract is silent on the particular point 





73 313 U.S. 289 (1941). 

74 Id. at 296. 

75In U.S. v. Bethlehem Steel Corp. 315 U.S. 289 (1942), the Court 
avoided the question of whether Erie would compel the application of local 
law to contracts of the Emergency Fleet Corporation. It would seem 
reasonably clear, however, from the cases discussed above that if the Court 
were forced to a decision of that point it would decide that such contracts, 
being contractual obligations of the United States, would be governed by 
federal rather than state law. See discussion of Priebe & Sons v. United 
States, infra, p. 294. 

76 318 U.S. 363 (1943). 

77 In National Metropolitan Bank v. United States, 323 U.S. 454 (1945), 
the court flatly reaffirmed the Clearfield decision in a case involving some- 
what similar facts. It is a matter of perhaps passing interest that Mr. 
Justice Douglas, who wrote the opinion of the Court in the Clearfield case, 
merely concurred in the result in the Metropolitan Bank decision, but gave 
no reasons for his apparent disagreement with the reasoning of the Court’s 
opinion which was delivered by Mr. Justice Black. 
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involved. It was this question which the Ninth Circuit in the Ala- 
meda case had answered by finding that Erie applied and it was 
this same question, too, which the Supreme Court itself had side- 
stepped in the Bethlehem Steel case.** In Priebe & Sons v. United 
States” the issue was squarely presented and decided. In that case 
the Federal Surplus Commodities Corporation (FSCC) had entered 
into a contract with Priebe & Sons, Inc. for the purchase of dried 
eggs for shipment to England and Russia under Lend Lease. The 
contract contained two provisions concerning “liquidated damages”; 
one dealt with delays in delivery and was not applicable in this 
case because deliveries were timely. The other provision provided 
for the payment of “liquidated damages” if the contractor failed to 
have the specified quantities of eggs inspected and ready for de- 
livery on the date named in the offer. As a matter of fact, on that 
date the contractor had not had the eggs inspected, although they 
were inspected and delivered by the time delivery was actually 
called for. When the FSCC discovered this fact, it deducted from 
its payments to the contractor the amount specified in the contract 
as “liquidated damages” and the contractor brought this suit in the 
Court of Claims to recover the amount so withheld plus interest. 
The majority, speaking through Mr. Justice Douglas, first decided 
the question of what law should apply by stating summarily: 

It is customary, where Congress has not adopted a 
different standard, to apply to the construction of govern- 
ment contracts the principles of general contract law.*? 

The majority then decided that under “principles of general 
contract law” such a provision for liquidated damages was invalid 
because since the government suffered no injury and there was no 
delay in delivery it was in reality a penalty rather than an 
attempt to fix compensation for an anticipated loss. Being a penalty 
it would not be enforced. Mr. Justice Black, with whom Mr. Justice 
Murphy agreed, dissented on the ground that since Congress had 
nowhere, in the various statutes authorizing federal agents to enter 
into contracts, expressly or impliedly forbade the inclusion of such 
clauses, he could not see why their inclusion in arm’s length con- 
tracts should be nullified because of the Supreme Court’s “invoca- 
tion of a nebulous ‘general contract law’.”*' Justice Black, however, 
prefaced his dissent with the statement that he regarded the deci- 
sions of the Court since the Erie case, “as having established that 
the construction and validity of all Government contracts are gov- 





78U. S. v. Bethlehem Steel Corp., 315 U.S. 289 (1942). 
7968 Sup. Ct. 123 (1947). 

80 Id. at 125. 
81 Td. at 127. 
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erned by federal law, whether executed under authority of the 


2982 


Lend-Lease Act or any other. 

This series of cases would appear to have crystallized a definite 
exception to the Erie doctrine. If it is correct to say that the Erie 
doctrine is limited to cases where federal jurisdiction is grounded 
on diversity then, of course, this line of cases could be explained 
on that ground alone. The Supreme Court, however, has not based 
its decisions on that somewhat narrow ground. This exception to 
the Erie case is also, of course, explicitly recognized by Justice 
Brandeis in his opinion in that case where he says: 

Except in matters governed by the Federal Constitu- 
tion or by Acts of Congress, the law to be applied in any 
case is the law of the State.** 

The Supreme Court, however, had apparently felt that there 
is an additional and perhaps even more forceful reason for departing 
from the Erie doctrine in cases where the United States is a party 
and where its civil rights, interests or legal relations are involved.** 
It is the fact that when the Government’s civil rights or its interests 
as a contracting party are involved it may be important as a matter 
of policy that there be a uniform rule throughout the forty-eight 
states. 





82Id. at 219. Mr. Justice Frankfurter wrote a separate dissent, in 
which the Chief Justice joined. His view was, in substance, that although 
he would agree with the majority that in ordinary times the silence of 
Congress would indicate a desire to have its contracts governed by “ordi- 
nary rules of contract law,” these were not ordinary times and, therefore, 
he would find an implied authorization of a wider power for federal con- 
tracting agents operating during an emergency under such unusual 
legislation. 

83 Erie R. Co. v. Tompkins, 304 U.S. 64, 78 (1938). This statement how- 
ever, was somewhat enigmatic and confused the Ninth Circuit in the 
Alameda case, as to what should be done where the Federal Constitution 
or the federal statute shed absolutely no light on the problem before the 
court. In such a case which involves “judicial legislation” rather than 
“interpretation,” the Ninth Circuit, erroneously as it turned out, decided 
that Justice Brandeis’ exception was not applicable. 

84 Judge Yankwich had foreseen in 1940 with almost prescient insight 
the line which the Supreme Court was to take in these cases. See supra 
note 68. At least one lower federal court has adopted this same line of 
reasoning in questions involving the ownership and rights in United States 
savings bonds. In United States v. Dauphin Deposit Trust Co., 50 F. Supp. 
73 (M.D. Pa. 1943) it was held that federal law and not state law determines 
the ownership of such savings bonds in a decedent’s estate. The district 
court said at page 77, “This constitutes another example in the constantly 
increasing list of cases where application of the doctrine of Erie R. Co. v. 
Tompkins, supra, will lead to more confusion in the Federal law.” 
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Although there may be situations, as in Royal Indemnity Co. 
v. United States,*° where even in cases such as these the federal 
court may select as the federal rule the state law, there are also 
other cases where federal policy may, in the opinion of the courts, 
compel, as a practical matter, a uniform rule throughout the coun- 
try. In the Clearfield Trust case, e.g., the Supreme Court felt that 
as a matter of administrative practicality in the federal govern- 
ment’s issuance of commercial paper, federal officials should be 
able to rely on one uniform rule throughout the United States. The 
Court apparently placed a great deal of weight on this point as has 
been noted from language previously quoted.** 

At least one strong reason for this exception to Erie therefore 
is the desire of the federal courts to retain within their power the 
right to determine the rules to be applied, in order that they may 
insure uniformity in those cases where it is believed federal admin- 
istrative efficiency or convenience make uniformity desirable. 

In a quite recent case,*’ the Supreme Court has extended this 
doctrine to a case in which the non-contractual or tortious relations 
of the United States as a party are involved. The problem pre- 
sented was whether the government could recover from the Oil Co., 
as a tortfeasor, the amounts expended by the government for hos- 








85 Supra note 73. But even in that case compare Mr. Justice Black 
(with whom Mr. Justice Douglas and Mr. Justice Murphy concurred) dis- 
senting: “I am of opinion that since our ‘judicial law-making’ is and must 
be national in its scope, the law which we adopt fixing a rate of interest 
for transactions such as that here involved should operate with uniformity 
throughout the nation.” 

86 Supra note 11 at 367. The soundness of this view might be queried 
in view of the fact that conversely it requires the local merchant, banker 
or other citizen who receives government commercial paper in the course 
of his business to be familiar with two sets of rules governing commercial 
paper. It might also be suggested that large national industrial or com- 
mercial concerns issuing their commercial paper are faced with the same 
practical problems as is the federal government, but are not provided with 
any such set of uniform rules upon which they may rely. There is in this 
view, perhaps more than a hint of the traditional concept of the rights of 
the sovereign over and above the rights of the citizen—a concept which in 
another setting (the immunity of the sovereign from suit without consent) 
Mr. Justice Frankfurter has recently characterized as a doctrine which is 
“an anachronistic survival of monarchical privilege and runs counter to 
demotratic notions of the moral responsibility of the State. Kennecott 
Copper Corp. v. State Tax Comm., 327 U.S. 573, 580 (1946). Whether or not, 
as a matter of policy, the ‘sovereign in its ordinary business dealings should 
be governed by a different set of rules than those applicable to ordinary 
citizens in the same sort of transactions, such nevertheless seems to be the 
present view of the federal courts. For an indication of the English view 
on this point, see King v. International Trustee, A.C. 500 (1937). 

87 United States v. Standard Oil Co. of California, 67 Sup. Ct. 1604 


(1947). 
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pitalization and soldier’s pay for a soldier injured through the 
negligence of the Oil Co. 

The first question which the court had to determine was 
whether state or federal law governed. In determining that this 
was a matter of federal law in which, in the absence of an appli- 
cable Act of Congress, it was for the federal court to fashion the 
governing rule according to its own standards, the Court rendered 
a somewhat elaborate and quite instructive dissertation on the 
limitations of Erie.** In addition, the Court felt that, quite aside 
- from the inapplicability of Erie, a matter so distinctly federal as 
the government-soldier relationship and one which involved federal 
fiscal policy there was every reason policywise to ignore state law 
and establish a uniform national rule. 

Having so decided the Court then determined that in absence 
of congressional action there is no cause of action in favor of the 
Government against a third party who has injured one of its 
servants.*” 

It is evident that in all of these cases the evil of opposing re- 
sults which Erie was fashioned to prevent is absent and so the pur- 
pose behind Erie is not defeated by ignoring it in this type of case. 
This exception to Erie then, if exception it is, is probably amply 
justified both in logic and policy. 

III. Cases which do not involve the civil rights, interests or 
legal relations of the United States as a party, but in which the 
jurisdiction of the federal court is based on a federal statute. 

This type of case, of course, falls within Justice Brandeis’ own 
qualification of Erie*®® once the question raised by the Ninth Circuit 
in the Alameda County” case has been answered successfully. That 
is since these cases, by definition, arise under a federal statute, they 
are not within the ambit of Erie unless Justice Brandeis meant that 
his exception was only applicable when the provision of the Consti- 
tution or the Act of Congress involved dealt specifically with the 
problem before the Court. The Ninth Circuit in the Alameda 
County case, so interpreted Brandeis’ statement. The Supreme 





88It is somewhat illuminating that the Court’s opinion was delivered 
by Mr. Justice Rutledge and that in the course thereof he expressly says 
that Erie is limited to cases of diversity jurisdiction. In D’Oench, Duhme 
& Co. v. F.D.LC., 315 U.S. 447 (1942), this same Justice again speaking for 
the Court had purposely sidestepped this question, although Mr. Justice 
Jackson in a concurring opinion had urged upon the Court the view now 
enunciated by Justice Rutledge in the instant case. 

89 Mr. Justice Frankfurter concurred in the result, but wrote no 
separate opinion. Mr. Justice Jackson dissented, but merely on the ground 
that the Court should have imposed liability. 

90 Supra note 69. 
1 Supra note 65. 
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Court, however, was not long in fashioning a different theory. An 
early post-Erie case, Deitrick v. Greaney,®* involved an action 
brought by a receiver of a national banking association to compel 
payment of a promissory note. The Court refused to accept a de- 
fense on the note raised by the defendant which was based on 
local law. The Court brushed aside the Erie argument, by stating 
and thus deciding: 


But it is the federal statute which condemns as un- 
lawful respondents’ acts. The extent and nature of the 
legal consequences of this condemnation, though left by the 
statute to judicial determination, are nevertheless to be de- 
rived from it and the federal policy which it has adopted.* 

In the case of D’Oench, Duhme & Co. v. F. D. I. C.,°* the facts 
involved a suit by the FDIC on a note given to a bank by the 
defendant. The defendant had had a secret agreement with the 
bank that the note would not be enforced. The defenses on the 
note were lack of consideration because of the agreement and that 
the FDIC was not a holder in due course. The majority decided 
the case in favor of the FDIC on the basis of federal law relying 
on the analogy of Deitrick v. Greaney. Mr. Justice Frankfurter, 
concurring, felt that since the law of either of the two states which 
might have been applicable would have led to the result reached 
by the majority, it was not necessary and therefore not wise to 
base the decision on “federal law”. 


It was Mr. Justice Jackson, however, who in his concurring 
opinion faced squarely the Erie question. He first posed the problem 
as follows: 


I think we should attempt a more explicit answer to 
the question whether federal or state law governs our de- 
cision in this sort of case than is found either in the opinion 
of the Court or in the concurring opinion of Mr. Justice 
Frankfurter.” 


He then answered the question thus posed: 


I do not understand Justice Brandeis’ statement in Erie 
R. Co. v. Tompkins, 304 U.S. 64 at 78, that ‘There is no fed- 
eral general common law,’ to deny that the common law 
may in proper cases be an aid to, or the basis of, decision 
of federal questions.” 


A federal court sitting in a non-diversity case such as 
this does not sit as a local tribunal. In some cases it may 
see fit for special reasons to give the law of a particular 
state highly persuasive or even controlling effect, but in the 


92309 U.S. 190 (1940). 
93Td. at 200. 

94315 U.S. 447 (1942). 
95 Id. at 465. 

% Td. at 469, 470. 
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last analysis its descision turns upon the law of the United 

States, not that of any state. Federal law is no juridical 

chameleon, changing complexion to match that of each state 

wherein lawsuits happen to be commenced because of the 
accidents of service of process and of the application of the 
venue statutes. It is found in the federal Constitution, 
statutes or common law. Federal common law implements 

the federal Constitution and statutes, and is conditioned by 

them. Within these limits, federal courts are free to apply 

the traditional common-law technique of decision and to 

draw upon all the sources of the common law in cases such 

as the present. Board of Commissioners v. United States, 

308 U.S. 343, 350.%" 

The Supreme Court thus adopted the idea that where jurisdic- 
tion is based on a federal statute then all problems arising in con- 
nection therewith (whether dealt with by the statute or not) are 
matters for judicial determination by the federal courts as matters 
of federal common law and the Erie doctrine has no application. 
It was only to a very limited extent that Erie had deprived the 
federal courts of their power to legislate interstitially, if we may 
paraphrase Mr. Justice Holmes’ apt remark.** 


In Heiser v. Woodruff.*° the Court dealt with bankruptcy and 
decided that nothing in Erie “requires a court of bankruptcy, in ap- 
plying the Statutes of the United States governing the liquidation 
of bankrupts’ estates, to adopt local rules of law in determining 
what claims are provable, or to be allowed, or how the bankrupts’ 
estate is to be distributed among claimants.”!”° 


In cases arising under federal statutes, of course, the Black and 





97 Id. at 471-472. 

*’In Holmberg v. Armbrecht, 327 U.S. 392 (1946), a suit was brought 
against certain bank stockholders under a section of the Federal Farm Loan 
Act making such stockholders liable for a 100% assessment. The defendant 
contended that the action was barred by the New York State ten year 
statute of limitations which applies when no other limitation is specifically 
prescribed. The Supreme Court held that a federally created equitable 
right could not be barred by a state statute where the result would be 
inequitable as it was felt it would in this case. A comparison of this case 
with Guaranty Trust Co. v. York, 326 U.S. 99 (1945), will amply illustrate 
the difference in approach to the same question in the Erie and non-Erie 
case. 

99 327 U.S. 726 (1946). 

100 Jd, at 731. The same view had been previously expressed by the 
Court in Wragg v. Federal Land Bank of New Orleans, 317 U.S. 325 
(1943). See Clark, State Law in the Federal Courts, 55 YaLe L. J. 267, 281 
(1946). There is, however, nothing in these cases which necessarily says 
that in the appropriate case, the federal court cannot apply state law; 
these cases do no more than decide that matters arising under the bank- 
ruptcy laws are federal questions to be decided by the federal courts 
without regard to the Erie doctrine. 
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White Taxicab'" type of situation could not arise and the policy 
basis underlying Erie was not present so it is not surprising that 
the Erie doctrine was early ignored.’** The present state of the 
cases can perhaps be summarized as follows: if jurisdiction is based 
on a federal statute the judicial determinations are always matters 
of federal law, made without reference to the Erie doctrine, but 
since a federal statute is involved it is the statute which will govern 
the applicable law as well as all other questions. If, therefore, the 
statute expressly or by implication directs that the state law be 
followed, the federal court must, of course, as a matter of federal 
law, follow the applicable state law. The federal court also may, as 
in the Royal Indemnity case,’** determine the federal rule by refer- 
ence to the state law if that appears appropriate in a given case.’ 
If the federal court in a given situation feels that policywise it 
would be best to follow the state law it can usually do so by finding 
the “necessary implication” in the federal statute involved. If the 
court feels otherwise and the statute is silent, the question is still 


a matter of “federal law” for “federal determination”.’” 


An interesting question, which has not yet reached the Supreme 
Court, has arisen in connection with some of the lower court deci- 
sions under the Miller Act.’ This Act was passed for the protec- 
tion of subcontractors, suppliers of material, etc., to contractors 
holding government contracts and permits them to tap a source of 


101 Black and White Taxicab Co. v. Brown and Yellow Taxicab Co., 
276 U.S. 518 (1928). 

102 Tn fact uniformity of decision between state and federal courts (the 
real point of Erie) is furthered by this line of thought because, as will be 
developed infra, p. 306, in cases where a federal statute is involved the 
federal rule governs whether the case be in the federal court solely on 
diversity grounds or even if it is brought in the state court. 

103 313 U.S. 289 (1941). 

104 This thought is well expressed in a tax case, Helvering v. Stuart, 
317 U.S. 154, 161 (1942): “The intention of Congress controls what law 
federal or state, is to be applied. Burnet v. Harmel, 287 U.S. 103, 110; 
Lyeth v. Hoey, 305 U.S. 188, 194. Since the federal revenue laws are de- 
signed for a national scheme of taxation, their provisions are not to be 
deemed subject to state law ‘unless the language or necessary implication 
of the section involved’ so requires. United States v. Pelzer, 312 U.S. 399, 
402-3. This decision applied federal definition to determine whether an 
interest in property was called a ‘future interest.’ When Congress fixes a 
tax on the possibility of the revesting of property or the distribution of in- 
come, the ‘necessary implication’ we think, is that the possibility is to be 
determined by the state law.” This statement of judicial attitude is 
equally applicable to all federal statutes and reflects the federal courts’ 
approach whether the statute in question be taxation, bankruptcy or other. 

105'The cases which have arisen to date under the various federal 
statutes have been collected in a Note in 59 Harv. L. Rev. 966 (1946). See 
also Annotation, 140 A.L.R. 717 (1942). 

196 40 U.S.C.A. Secs. 270a, 270b and 270c (1943). 














1948] ERIE RAILROAD 301 


indemnification not otherwise directly open to them. The suits are 
brought by the subcontractors, etc. under Section 2b of the Act 
which provides that: 

Every suit instituted under this section shall be 
brought in the name of the United States for the use of the 
person suing, in the United States District Court for any 
district in which the contract was to be performed and ex- 
ecuted and not elsewhere. 

Thus, although there may or may not be diversity of citizen- 
ship, the basis for federal jurisdiction is the federal statute rather 
than diversity. Inasmuch as the suit is on a contract concerning 
which the statute says nothing, most lower federal courts have felt 
that Erie controls and state law must govern, despite the fact that 
federal jurisdiction is grounded on a federal statute.'*’ At least one 
other federal court, however, relying on the fact that these cases 
are brought under a federal statute, has held that Erie has no ap- 
plication.'°* The facts that the construction of the federal statute 
is in no way involved and that usually the laws of the state where 
the federal court is sitting are, as one court has put it, “both lex 
loci contractus and lex fori”,’°* are strong reasons for applying the 
laws of the state rather than fashioning a different rule. It is sub- 
mitted, however, that those courts which have applied the local law 
on the ground of an Erie mandate have perhaps reached a correct 
result, but for the wrong reasons. It would be more symmetrical 
and perhaps more logical to say that there is a federal statute and 
therefore federal law governs, but that the “necessary implication” 
from the statute, is that Congress intended that the federal courts 
should follow the applicable local rule. The reasons recited by the 
courts for applying Erie would, it is suggested, be equally opposite 
for finding the “necessary implications” in the statute. 

A more difficult and perlexing problem, and one that has also 
not yet been entirely clarified by the Supreme Court, is presented 
by the unfair competition cases. These cases may arise when an 
action is brought in the federal court on the basis of a federal 
statute for infringement of a copyright, or a trademark and there 
is joined with it a second cause of action for unfair competion based 








107 In United States v. Henke Construction Co., 157 F 2d 13 (C.C.A. 
8th 1946), e.g., the court said: “While the present action is brought under a 
federal statute it is in the nature of an action on contract and the considera- 
tion of the federal statute is not involved.” The court then went on to hold 
that Erie as extended and applied by the Klaxon case was applicable. To 
the same effect see United States, ex rel. Gillioz v. John Kerns Construction 
Co., 50 F. Supp. 692 (E.D. Ark. 1943); United States v. Blair, 147 F. 2d 840 
(C.C.A. 8th 1945). 

108 Liebman v. United States, 153 F. 2d 350, (C.C.A. 9th 1946). 

109 United States, ex rel. Gillioz v. John Kerns Construction Co., supra 
note 107. 
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on substantially the same facts as those involved in the infringe- 
ment issue.''® They may also arise when the unfair competition 
action is brought alone as a common law action and federal juris- 
diction is based solely on diversity of citizenship grounds. In this 
latter type case, however, the Supreme Court has decided that Erie 
applies and local law governs.""! 

Two problems are raised in the Hurn v. Oursler' class of 
cases. First is what law governs in the infringement case itself. 
This would not appear too difficult and in line with the cases pre- 
viously discussed it would seem that, there being a federal act in- 
volved, “a federal common law rather than a local common law 
should be applied in formulating a gloss for, or filling a lacuna, in 
the act.”"** The Supreme Court, however, has not yet passed on the 
point. In the Pecheur Co. v. National Candy Co. case,'** the Supreme 
Court asked for argument on the point of whether local or federal 
law should be applied (both the district and the circuit courts hav- 
ing failed to consider or apply local law) in a suit for infringement 
under the Trademark Act of 1905. When the case was briefed in 
the Supreme Court, however, it was discovered for the first time 
that the complaint had alleged that the suit was grounded on a 
registered trademark when actually the registration was under the 
Copyright Law. In view of this, tne Court concluded that the only 
cause of action which the record would support would be a common 
law one of unfair competition and trademark infringement and that 
was clearly governed by “local law”. The case was therefore re- 
manded for application of the appropriate local law. 


Whatever decision is reached on the question arising under the 
federal statute, there is still the problem of what law should gov- 
ern the second cause of action for common law “unfair competition” 
which only slips into a federal court on the coattails of the truly 
federal action by being within the ambit of the Oursler case. Both 
of these questions have been the subject of much scholarly discus- 








1107t was Hurn v. Oursler, 289 U.S. 238 (1933) that had decided that 
where claims of infringement (under a federal statute) and unfair competi- 
tion (common law) rest on identical facts a federal court having properly 
gained jurisdiction in the first cause of action may retain jurisdiction to 
try the second even though there is no diversity of citizenship or other basis 
for federal jurisdiction. 

111 Pecheur Lozenge Co. v. National Candy Co., 315 U.S. 666 (1942). 
See also Fashion Guild v. Trade Commission, 312 U.S. 457, 468 (1941). 

112 Supra note 110. 

118 This phrase is borrowed from Judge Wyzanski’s opinion in Na- 
tional Fruit Product Co. v. Dwinell-Wright Co., 47 F. Supp. 499 (D. Mass. 
1942), aff’d., 140 F. 2d 618 (C.C.A. Ist 1944). 

114 Supra note 111. 
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sion'’® as well as no little judicial treatment. Probably the most 
thorough analysis of the matter by a court, to date, was that made 
by Judge Wyzanski in the National Fruit Product Co. case.'*® In 
that case Judge Wyzanski first decided that the question of in- 
fringement of registered trademarks is a matter of federal law. In 
this view the District Judge seems to be corroborated by most if 
not all the cases thus far decided on the point.'** In considering the 
second point of the unfair competition cause of action appended to 
the infringment claim, Judge Wyzanski carefully weighed the argu- 
ments propounded by Zlinkoff,''* and others in favor of applying a 
federal common law to the unfair competition claim. He said: 


There is an anomaly in the same tribunal applying to 
the same set of facts at the same time two different rules 
of law. Moreover, where a federally registered mark is in- 
volved, the problem of unfair competition, by hypothesis, 
involves commerce among several states, and alleged torts 
in several states. In such a case reference to the law of the 
state where the United States court sits requires a consid- 
eration not only of local tort rules, but also of local state 
rules of conflict of laws, Klaxon Co. v. Stentor Electric 
Mfg. Co., 313 U.S. 487, 61 S. Ct. 1020, 85 L. Ed. 1477; and if 
those local state rules of conflict of laws were those set 
forth in American Law Institute, Restatement, Conflicts, 
Sec. 378, 383, 384, then the United States Court would be 
required to frame its opinion, mould its decree and assess 
damages for each state where the alleged tort occurred. 
R.C.A. Mfg. Co. v. Whiteman, 2 Cir., 114 F. 2d 86, 89 col. 2; 
Triangle Publications v. New England Newspaper Publish- 
ing Co., D. C. Mass., 46 F. Supp. 198, 203. See Note. 41 Col. 
L. Rev. 1403. Again, in many states there is, because of the 
long reign of Swift v. Tyson, 16 Pet. 1, 10 L. Ed. 865, now in 
existence no body, or at least no modern body, of local law 
of unfair competition. Reference to local law would some- 
times be reference to archaic decisions. At other times it 
would be meaningless because there would be no local de- 
cisions and the federal courts would have to indulge in a 
presumption that local courts, when the matter came before 
them, would follow federal decisions and text books, citing 
exclusively federal decisions. Cf. Kellogg Co. v. National 
Biscuit Co., 305 U.S. 111, 113, 59 S. Ct. 109, 83 L. Ed. 73, note 
1. Finally, unfair competition is under modern conditions of 


115 See e.g. for an exhaustive treatment of the subject, Zlinkoff, Erie v. 
Tompkins: In Relation to the Law of Trademarks and Unfair Competition. 
42 Cor. L. Rev. 955 (1942). See also, Chafee, Unfair Competition, 53 Harv. 
L. Rev. 1289. (1940). 

116 Supra note 113. 

117 Judge Wyzanski’s decision was affirmed by his own superiors in 140 
F. 2d 618 (C.C.A. 1st 1944), see also Time, Inc. v. Vioblin Corp. 128 F. 2d 
860 (C.C.A. 7th 1942) cert. denied, 317 U.S. 673 (1942); Philco Corp. v. 
Phillips Mfg. Co., 133 F. 2d 663 (C.C.A. 7th 1943). 

118 See note 115 supra. 
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national commerce a subject adapted for national, uniform 

treatment, more particularly since large investments have 

been made on the faith of the broad protection the federal 

courts developed between 1900 and Tompkins’ case in 1938. 

Cf. Robert S. Lynd, The People As Consumers, Report of 

President Hoover’s Research Committee on Recent Social 

Trends in the United States, vol. II, ch. XXII, p. 876.'° 

Judge Wyzanski concludes, however, that these arguments are 
not overly persuasive. As to the argument that there may be a con- 
flict problem involving forty-eight states, the Judge doubts if the 
states will adopt a “checker-board jurisprudence” and until that 
happens the Klaxon case will not force the federal courts to do so. 
He further concludes that the absence of state decisions because of 
the reign of Swift v. Tyson, however true it may be of other states, 
does not apply to Massachusetts. Finally the point that national 
commerce requires national rules on this subject, he feels is a matter 
for Congress and not the courts to implement. Judge Wyzanski's 
ultimate decision that local law should apply seems to find authori- 
tative support by implication at least from the Supreme Court in 
the Pecheur Lozenge Co., Inc. v. National Candy Co.,'*” and the 
other lower federal courts have also veered strongly in this direc- 
tion.'*! 

Certainly any other result would be inconsistent with the trend 
in the strictly Erie situations heretofore discussed and would be 
difficult, if not impossible to reconcile with the uniformity philos- 
ophy which underlies the Erie decision. 


IV. Cases which arise in a state court or in which the basis of 
the jurisdiction of the federal court is diversity of citizenship but 





119 Supra note 113, National Fruit Product Co. v. Dwinell-Wright Co., 
47 F. Supp. 499, 503-04, (D. Mass. 1942), aff’d, 140 F. 2d 618 (C.C.A. Ist 1944). 
Judge Clark in his article, State Law in the Federal Courts, supra, lays 
great stress on what he terms the “federal specialties,” in which he includes 
cases of unfair competition based on trademark infringement. He concludes, 
however, that the fears expressed by those who urge the federal law 
approach are probably more fanciful than real and that, “Except for some 
slight nuances of emphasis, this law may well be much the same whether 
expounded by state or federal judges.” For a good example of the practical 
operation of this idea, see Judge Clark’s opinion in Lucien Lelong Inc. v. 
Lander Co., Inc., 164 F. 2d 395 (C.C.A. 2d 1947), affirming, 67 F. Supp. 997 
(S.D. N.Y. 1947). 

120 See note 111 supra. 

121 See e.g. Mishawaka Rubber & Woolen Mfg. Co. v. Panther-Panco 
Rubber Co., 55 F. Supp. 308 (D. Mass. 1944) and Skinner Mfg. Co. v. Kellogg 
Sales Co., 143 F. 2d 895 (C.C.A. 8th 1944), affirming 52 F. Supp. 432 (D. 
Neb. 1943), cert denied, 323 U.S. 766 (1944). 
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where a question is raised involving the Constitution or a federal 
statute. 


These cases, of course. present the opposite side of the coin. If 
whenever a federal act is involved federal law, rather than local 
law, shall apply “in formulating a gloss for, or filling a lacuna, in 
the act”, then consistency and uniformity would require that the 
federal rule should also govern whenever a federal statute is in- 
directly involved, even if the basis for federal jurisdiction is solely 
diversity or even if the case arises in a state court. To reach any 
other result would do violence to the Erie tenet of uniformity. 


In a very recent case’** the Supreme Court recognized this 
principle. In that case a suit was brought by guardians of minor 
children to recover damages from the railroad for the death of 
the father, who was killed while riding on a train of the defendant. 
Jurisdiction was founded on diversity of citizenship. The deceased 
had been riding on a free pass which provided by its terms that the 
user assumed all risk of injury to person or property whether by 
negligence or otherwise and the user absolved the issuing company 
from liability therefor. Under the applicable local law (Utah) re- 
covery is permitted against a railroad when its negligence was re- 
sponsible for a passenger’s death, whether that passenger rides on 
a free pass containing an attempted waiver of liability for negli- 
gence or pays his fare ir money. The Hepburn Act,'** however, 
one of the various statutes regulating interstate commerce, deals 
with “free passes” on interstate carriers. As early as 1904, even 
before the Hepburn Act, the Supreme Court had held that a pro- 
vision in a “free pass” similar to the one in the instant case ab- 
solved the railroad from liability caused by ordinary negligence.'** 
The Hepburn Act was passed in 1906 and limited the cases in which 
“free passes” could be issued and after that Act the course of de- 
cisions remained consistent with the Adams case.'*> In 1940 the 
statutes dealing with railroads were revamped and the free pass 
provisions were modified only to permit free transportation to ad- 
ditional classes of persons — no changes were made in the estab- 
lished judicial interpretation. In view of this history the court de- 
termined that the issuance of free passes and the judicial deter- 
mination of their legal effect was a federal matter to the exclusion 





122 Francis v. Southern Pacific Co., 68 S. Ct. 611 (1948). 
123 34 Stat. 584 (1906); 49 U.S.C. §1 (1940). 

124 Northern Pacific R. Co. v. Adams, 192 U.S. 440 (1904). 
125 Tbid. 








306 OHIO STATE LAW JOURNAL [Vol. 9 


of state law and Erie had no application.’*® The majority further 
determined that since Congress had amended the Act without chang- 
ing the judicial decisions relevant thereto, those judicial determina- 
tions had in fact become part of the Act and therefore the rule as 
expressed in the Adams case was the federal law which must be 
followed. Mr. Justice Black was joined by Justices Murphy and 
Rutledge in dissenting. The ground of the dissent seemed to be, 
first, that no Act of Congress had invaded the power of the state 
of Utah to provide damages for this kind of wrongful death and 
therefore, since Erie, if Utah law would permit recovery, the fed- 
eral courts were bound to follow that law. The dissent went on to 
say, however, that even if this case were to be governed by federal 
law they could not agree with the majority that the Adams case was 
necessarily binding on them as the federal rule and they would 
reexamine that rule in the light of today and would overrule it. 
The majority indicated that the federal rule of the Adams case 
would by virtue of the Supremacy Clause have to be followed by 
a state court should the case have arisen there.'** This result, of 
course, is a necessary and logical extension of the majority’s rea- 
soning and despite the rumblings of the dissent over the primary 
conclusion of the majority the principle that when the interpreta- 
tion of a federal statute or provision of the United States Constitu- 





126 For an earlier unanimous decision on the same point see Sola Elec- 
tric Co. v. Jefferson Co., 317 U.S. 173 (1942) which involved a suit in which 
diversity of citizenship was the basis for federal jurisdiction. In that case 
the plaintiff alleged that it was the owner of a certain patent, that it had 
entered into a license contract with the defendant to manufacture trans- 
formers under the patent on payment of a royalty and that the agreement 
had contained a provision that the price of transformers sold by the de- 
fendant were not to be more favorable than the prices and other conditions 
prescribed by the plaintiff for its own sales and those of its other licensees. 
Defendant challenged, certain features of the patent and asserted that for 
that reason the price control features of the agreement rendered the agree- 
ment invalid and the plaintiff could not recover. The plaintiff replied that 
the defendant was estopped to challenge the price-fixing clause by showing 
that the patent is invalid and the price restriction accordingly invalid be- 
cause not protected by the patent monopoly. The lower courts had agreed 
that the defendant by accepting the licensing agreement was estopped from 
denying the validity of the patent. The Supreme Court, however, in an 
unanimous opinion reversed, saying that the price fixing agreement was 
illegal under the Sherman Act unless it is coupled with a valid patent and 
since a federal statute is, therefore, involved the laws of Illinois as to 
whether or not there would be estoppel are not applicable. The Court said 
that this was a matter of federal law to be decided by the federal courts. 
The Court then went on to decide that to permit an estoppel would be to 
thwart the purpose of the Sherman Act and so denied it. 

127 In fact the Court cited with approval a case in the Adams line of 
decisions which had arisen in a state court in which this result had been 
reached. Kansas City So. R. Co. v. Van Zant, 260 U.S. 459 (1923). 
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tion is in some manner involved in a case arising in a state court or 
in a federal court under diversity jurisdiction, the interpretation of 
the federal problem must be made in line with federal rather than 
state rules seems to be presently the law.'** Certainly symmetry, 
consistency and the logic of Erie would all have been ignored had 
the Court come to any other conclusion. 


In conclusion, the Supreme Court, in the ten years since Erie, 
has gone quite far in clarifying the extent and limits of that some- 
what enigmatic decision. The Erie doctrine applies only to those 
cases where jurisdiction is grounded upon diversity of citizenship 
and even there if a “federal question” is raised, state law will not be 
binding as authority on the federal courts. Where federal jurisdic- 
tion is founded on grounds other than diversity of citizenship there 
is still a “federal common law.” If in deciding the issues, the fed- 
eral courts follow the state law where by federal statute, or the 
Constitution, the question is left to judicial implementation, it is not 
because Erie so requires. Rather, state law is followed because the 
court finds in the statute a direction either express or by “necessary 
implicaticn” to that effect, or the court determines as a matter of 
federal law that it will adopt as the federal rule the pertinent state 
law. 


In the solution of questions involving federal statutes or the 
Constitution, the federal rule governs even though the case may 
arise initially in the state courts. In these situations it is evident 
that the desideratum of uniformity which undoubtedly underlies 
Erie is fulfilled rather than frustrated. Similarly, this same aim can 
be detected in the Supreme Court’s approach to the strictly Erie 
cases where jurisdiction is based on diversity. In those cases, the 
touchstone is uniformity of result. Formalistic concepts of sub- 
stance and procedure are to be swept away so that all rights derived 
solely from the state may be, within the framework of our federal 
system, adjudicated in the federal courts with substantially the 
same result as would obtain in the state court across the street or 
a block away. 


128Jn Garrett v. Moore-McCormack Co., 317 U.S. 239 (1942) a case 
arising in the courts of the state of Pennsylvania was reversed by the 
Supreme Court because of the failure of the state court to apply federal 
rather than local law in a suit by a seaman under Section 33 of the Mer- 
chant Marine Act (46 U.S.C. §688). The Court said at page 245: “The 
constant objective of legislation and jurisprudence is to assure litigants full 
protection for all substantive rights intended to be afforded them by the 
jurisdiction in which the right itself originates. Not so long ago we sought 
to achieve this result with respect to enforcement in the federal courts of 
rights created or governed by state law.” Cf. United States v. Waddell, 
323 U.S. 353 (1945). 
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Diversity Jurisdiction for Citizens of 
The District of Columbia 


The Constitution of the United States provides that “The judi- 
cial Power shall extend . . . to Controversies . . . between Citizens 
of different States.” As to the inferior federal courts,’ this provi- 
sion is not self-executing;* Congress must act to distribute the 
judicial power among the courts and to confer upon them jurisdic- 
tion. The legislative discretion is so wide that Congress could 
withhold all diversity jurisdiction.* Indeed, Congress was under no 
constitutional obligation to create the district courts or any inferior 
federal courts.® But the first session of the first Congress did create 
inferior federal courts and did grant jurisdiction based on diversity 
of citizenship.’ 





1U. S. Const. Art. III, § 2 (1). 

2 The Constitution does, of course, grant directly to the Supreme Court 
judicial power and jurisdiction which Congress is powerless to withdraw. 
Kline v. Burke Construction Co., 260 U.S. 226 (1922), and cases there cited. 
1 HuGHES, FEDERAL PRACTICE §95 (1931). 

3In re Higdon, 269 Fed. 150 (D. Mo. 1920); Mutual Insurance Co. v. 
Champlin, 21 Fed. 85, 89 (C.C.N.Y. 1884). 

*People v. Bruce, 129 F. 2d 421 (C.C.A. 9th 1942), cert. denied, 317 
U.S. 678, rehearing denied, 317 U.S. 710 (1942); Ex parte Wisner, 203 U.S. 
449 (1906) ; Kentucky v. Powers, 201 U.S. 1 (1905); Turner v. Bank of North 
America, 4 Dall. 10 (U.S. 1800); Dewar v. Brooks, 16 F. Supp. 636 (D. Nev. 
1936) ; In re Higdon, 269 Fed. 150 (D. Mo. 1920); 1 HuGHEs, FEDERAL PRACTICE 
§235 (1931). 

5 Feely v. Schupper Interstate Hauling System, 72 F. Supp. 663 (D. 
Md. 1947); Lockerty v. Phillips, 319 U.S. 182 (1943); Lauf v. Shinner & 
Co., 303 U.S. 323 (1938); Kline v. Burke Construction Co., 260 U.S. 226 
(1922); Sheldon v. Sill, 8 How. 441 (U.S. 1850); Cary v. Curtis, 3 How. 
236, 244-245 (U.S. 1845). And Congress could take away jurisdiction once 
granted, even as to cases already commenced as cognizable actions. Kline 
v. Burke Construction Co.,supra, citing Assessors v. Osborne (Gates v. 
Osborne), 9 Wall. 567, 575 (U.S. 1869). See note 2 supra. But see Winkler 
v. Daniels, 43 F. Supp. 265, 266 where District Judge Way quotes, arguendo, 
from H. R. Rep. No. 1756, 76th Cong., 3d Sess. (1940): “The Constitution 
guarantees to certain persons the right to demand the exercise of these 
powers under certain circumstances. For example, a citizen of a State may 
do so when involved in a case or controversy with a citizen of another 
State. The mere fact that the Constitution guarantees this right to the 
citizens of a State in no way prohibits the Congress from extending that 
same privilege to others who are not technically citizens of a State.” This 
argument is effectively attacked by Judge Coleman in Feely v. Schupper 
Interstate Hauling System, supra at 666. 

® Lockerty v. Phillips, 319 U.S. 182 (1943); Kline v. Burke Construc- 
tion Co., 260 U.S. 226 (1922); Sheldon v. Sill, 8 How. 441 (U.S. 1850); United 
States v. Hudson, 7 Cranch 32, 33 (U.S. 1812). 

71 Star. 73 (1789). 
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The grant of diversity jurisdiction illustrates the use of legis- 
lative discretion, for Congress has always required a minimum 
“amount in controversy” as a condition to the vesting of jurisdiction 
based on diversity of citizenship.’ This jurisdictional amount has 
been increased,’ so that today diversity jurisdiction attaches only 
“... Where the matter in controversy exceeds, exclusive of interest 
and costs, the sum or value of $3,000... .”2° This amount is required 
also where the basis of jurisdiction is a “federal question.”** The 
purpose of the requirement of a minimum amount in controversy 
is to prevent an excessive burden of relatively small cases on the 
dockets of the federal courts, where state courts exercise concurrent 
jurisdiction.’* The reason generally given for diversity jurisdiction 
is that fairness requires that the central government provide a 
forum in which ail litigants will receive equal justice, and that no 
person should be forced to leave his home state and to submit his 
interests to the possible prejudice of a distant state court.’* In 
cases involving a federal question, then, jurisdiction attaches ac- 





8] Strat. 78 (1789). 

° The original Judiciary Act placed the minimum at $500 exclusive of 
costs. Note 8 supra. Almost a hundred years later Congress increased the 
amount to $2,000 exclusive of interests and costs. 24 Star. 552 (1887), 25 
Strat. 433 (1888). In 1912 the amount was further increased to $3,000 as 
quoted in the text above. 36 Star. 1091 (1912), 28 U.S.C. §41 (1) (1940). A 
bill was introduced in Congress in 1928 which would have increased the 
amount further from $3,000 to $10,000. BREWSTER, FEDERAL PROCEDURE 41, 
n. 35 (1940). 

1936 Stat. 1091 (1912), 28 U.S.C. §41 (1) (1940). 

11 Note 10 supra. BREWSTER, op. cit. supra, §61. But an exception 
arises under the FEDERAL Tort CLArms Act, 60 Start. 843 (1946) as amended 
61 Stat. 722 (1947). 

12 “Tt has been repeatedly held .. . that the intent of all the legislation 
since the enactment of the judiciary act of 1789 has been, by the provision 
as to amounts, merely to prevent the dockets of the federal courts from 
being crowded with sniall cases ....” Judge Townsend in Davis v. Mills, 
99 Fed. 39, 40 (C.C. Conn. 1900). Compare Healy v. Ratta, 292 US. 263 
(1934). 

But “. . . congressional increases in the jurisdictional amount have 
given only the most temporary relief to the district court.” DosBre, FEDERAL 
PROCEDURE 184 (1928). 

13 Dodge v. Woolsey, 18 How. 331, 354 (U.S. 1855); Bank of the United 
States v. Deveaux, 5 Cranch 61, 87 (U.S. 1809); Whelan v. New York, 
L.E.&W. Ry., 35 Fed. 849 (C.C. N.D. Ohio 1888); BREWSTER, FEDERAL PRO- 
CEDURE §64 (1940); Dosie, FEDERAL PROCEDURE 184 (1928); Friendly, The 
Historic Basis of Diversity Jurisdiction, 41 Harv. L. Rev. 483 (1928). 

Hamilton seemed to argue at one point that diversity jurisdiction was 
necessary to enforce the privileges and immunities clause of the Constitu- 
tion. But in the same essay he wrote that the jurisdiction of federal courts 
ought to comprehend “. . . all those [cases] in which the State tribunals 
cannot be supposed to be impartial and unbiased.” 'THE FEDERALIST No. 80 
at 494 (Lodge ed. 1888). 
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cording to the nature of the matter to be litigated, while in diversity 
cases, jurisdiction depends upon the character of the parties.’ 
When the Constitution was adopted and the Judiciary Act of 
1789 was passed, a separate geographical subdivision had not been 
created for a capital city; those who dwelt at the seat of the national 
government retained citizenship in one of the states.’* After the 
establishment of the District of Columbia,'’* however, capital resi- 
dents were denied access to federal courts where jurisdiction de- 
pended upon diversity of citizenship. In the landmark case, Hep- 
burn and Dundas v. Ellzey,'' the Supreme Court was faced with 
the question: is the District of Columbia a state within the meaning 
of the statute conferring diversity jurisdiction?'* Chief Justice 
Marshall,’® observing that the Judiciary Act used Janguage similar 





14 BUNN, JURISDICTION AND PRACTICE OF THE COURTS OF THE UNITED 
States 21-46 (4th ed. 1939); Srmkrns, FEDERAL PRACTICE §22 (3d ed., 
Schweppe, 1938). 

This distinction is emphasized here as an aid to clear delimitation of 
the discussion to follow, which will be limited to diversity jurisdiction. 

15“This District had been a part of the States of Maryland and Vir- 
ginia. It had been subject to the Constitution, and was a part of the United 
States. The Constitution had attached to it irrevocably. ... The mere 
cession of the District of Columbia to the Federal government relinquished 
the authority of the states, but it did not take it out of the United States 
or from under the aegis of the Constitution. ... Indeed, it would have been 
a fanciful construction to hold that territory which had been once a part of 
the United States ceased to be such by being ceded directly to the Federal 
government.” Downes v. Bidwell, 182 U.S. 244, 260-261 (1901). 

“It is important to bear constantly in mind that the District was made 
up of portions of two of the original states of the Union, and was not taken 
out of the Union by the cession. Prior thereto its inhabitants were entitled 
to all the rights, guaranties, and immunities of the Constitution... .” 
O’Donoghue v. United States, 289 U.S. 516, 540 (1933). 

16 An Act of July 16, 1790, provided for the establishment of the 
District of Columbia, and for the transfer of the seat of government from 
Philadelphia to this District in December, 1800. The act provided that state 
laws should remain in force in the District until December, 1800, and a 
further act of Congress. 1 Stat. 130 (1790). See also 2 Star. 103 (1801), 
which provided for the further continuation in force of state laws in the 
District of Columbia. 

172 Cranch 445 (U.S. 1805). 

18 The plaintiffs, both citizens and residents of the District of Columbia, 
brought an action against a citizen and resident of Virginia in the Circuit 
Court for the Virginia district. The judges could not agree whether there 
was or was not diversity jurisdiction of the cause, and the question was 
certified to the Supreme Court whether the action could be maintained or 
should be dismissed for want of jurisdiction. The plaintiffs argued that 
since the District of Columbia was a separate, organized political society it 
was a state as that term is used by writers on general law. 

19 Marshall, C. J. delivered the opinion of the court. Others present 
were Cushing, Paterson, Chase, and Washington, JJ. 
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to*° and in reference to the Constitution, looked to that instrument 
and concluded that the District of Columbia was not a state within 
the meaning of the Constitution.” 


Chief Justice Marshall then significantly added the following: 


It is true, that as citizens of the United States and of 
that particular district which is subject to the jurisdiction 

of Congress, it is extraordinary that the courts of the United 

States, which are open to aliens and to the citizens of every 

state in the union, should be closed upon them. But this 

is a subject for legislative, not for judicial consideration.”* 

(Emphasis supplied.) 

The Hepburn decision was followed in a long line of cases” 
and for more than a century it was considered settled that citizens 
of the District of Columbia and the territories could not sue or be 
sued in the federal courts on the ground of diversity of citizenship. 
That the leading case was followed so consistently, however, may 
be attributed to the doctrine of stare decisis. The opinion of Judge 
Deady in Watson v. Brooks,” for example, contains a sharp criticism 
of the Marshall view: 


But it is very doubtful if this ruling would now be 
made if the question was one of first impression; and it 
is to be hoped it may yet be reviewed and overthrown. 

By it, and upon a narrow and technical construction 
of the word ‘state’, unsupported by any argument worthy 
of the able and distinguished judge who announced the 
opinion of the court, the large and growing population of 
American citizens resident in the District of Columbia and 
the eight territories of the United States are deprived of 
the privilege accorded to al! other American citizens, as 


“The Judiciary Act of 1789, §11, added two qualifications not found 
in the language of the Constitution: (1) the minimum amount in con- 
troversy and (2) a requirement that the action be brought in a state of 
which one of the parties was a citizen. 1 Stat. 78 (1789). 

21 The opinion reasons that if the District of Columbia is excluded 
under the terms of the articles governing the legislative and executive 
branches, the same result must follow in the interpretation of the judicial 
article. This reasoning has not been carried to a logical conclusion, even 
by Chief Justice Marshall. See, e.g., Loughborough v. Blake, 5 Wheat. 317 
(U.S. 1820). 

*2 Hepburn & Dundas v. Ellzey, 2 Cranch at 453. 

23 Hooe v. Jamieson, 166 U.S. 395 (1897); Barney v. Baltimore, 6 Wall. 
280 (U.S. 1867); New Orleans v. Winter, 1 Wheat. 89 (U.S. 1816); Watson 
v. Brooks, 13 Fed. 540 (C.C.D. Ore. 1882); Cf. Hodgson & Thompson v. 
Bowerbank, 5 Cranch 303 (U.S. 1809). 

24“Nothing is better settled than that a citizen of the United States 
residing in a territory or the District of Columbia cannot sustain as plaintiff 
or defendant an action based upon diversity of citizenship in the federal 
courts.” WILLIAMS, JURISDICTION AND PRACTICE OF FEDERAL Courts 65 (1917). 
25 13 Fed. 540 (C.C.D. Ore. 1882). 
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well as aliens, of going into the national courts when 
obliged to assert or defend their legal rights away from 
home.*® 


In 1940 Congress acted. An amendment to the Judicial Code 
made the pertinent section read: “The district courts shall have 
original jurisdiction ... of all suits of a civil nature . . . where 
the matter in controversy exceeds ... three thousand dollars, and 
...is between citizens of different States, or citizens of the District 
of Columbia, the Territory of Hawaii, or Alaska, and any State or 
Territory ...”*? (Amendment in italics.) 

This amendment touched off a sequence of spirited litigation 
in which the old cases have been rather thoroughly reexamined. 
Eleven district court cases** and two circuit court of appeals cases” 
have decided the question®® of the constitutionality of the 1940 
amendment. In the district courts the score has been eight to three 
against constitutionality.*! Both circuit courts have held the statute 





26 Td. at 544. 

27 54 Stat. 143, 28 U.S.C. §41(1) (b) (1940). 

28 Willis v. Dennis, 72 F. Supp. 853 (W.D. Va. 1947) unconstitutional; 
Duze v. Wooley, 72 F. Supp. 422 (D. Hawaii 1947) constitutional; Feely v. 
Schupper Interstate Hauling System, 72 F. Supp. 663 (D. Md. 1947) uncon- 
stitutional; Wilson v. Guggenheim, 70 F. Supp. 417 (E.D.S.C. 1947) uncon- 
stitutional; Ostrow v. Samuel Brilliant Co., 66 F. Supp. 593 (D. Mass. 1946) 
unconstitutional; Behlert v. James Foundation, 60 F. Supp. 706 (S.D. N.Y. 
1945) unconstitutional; Federal Deposit Insurance Corp. v. George-Howard, 
55 F. Supp. 921 (W.D. Mo. 1944) unconstitutional by implication; Glaesar v. 
Acacia Mutual Life Association, 55 F. Supp. 925 (N.D. Cal. 1944) constitu- 
tional; McGarry v. City of Bethlehem, 45 F. Supp. 385 (E.D. Pa. 1942) un- 
constitutional; Winkler v. Daniels, 43 F. Supp. 265 (E.D. Va. 1942) constitu- 
tional; National Mutual Insurance Co. v. Tidewater Transfer Co., unreported 
(D. Md. 1947), aff'd, 165 F. 2d 531 (C.C.A. 4th 1947) unconstitutional. 


29 National Mutual Insurance Co. v. Tidewater Transfer Co., 165 F. 2d 
531 (C.C.A. 4th 1947); Central States Co-operatives v. Watson Bros. Trans- 
portation Co., 165 F. 2d 392 (C.C.A. 7th 1947). The question of constitu- 
tionality was raised for the first time in the latter case in the appellate 
court. It was raised on motion of the defendant, who had invoked the juris- 
diction of the district court by removal from a municipal court of Chicago, 
in which he had been sued by a corporation of the District of Columbia. 

so“The question involved is not a theoretical one, but one of great 
practical significance. To deny to a citizen of the District the right to re- 
sort to the federal courts, means that he must seek justice in a curt of the 
State of his adversary, where he will find, in many of the states, that trial 
by jury has been stripped of many of its safeguards and the judge has been 
denied the common law powers necessary to the proper administration of 
justice.” Circuit Judge Parker, dissenting in National Mutual Insurance 
Co. v. Tidewater Transfer Co., supra note 27 at 536 n. 


31 See note 27 supra. 
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invalid over the vigorous dissent of the senior judge in each cir- 
cuit.*? 

The language of this amendment is ambiguous.** It might be 
literally interpreted to mean, for example, that a citizen of the Dis- 
trict of Columbia could now sue a state in the federal courts. If 
such were the meaning, the act would contravene the Eleventh 
Amendment, which provides that “the Judicial power of the United 
States shall not be construed to extend to any suit in law or equity, 
commenced or prosecuted against one of the United States by citi- 
zens of another State, or by citizens or subjects of any Foreign 
State.”** The purpose of the amendment, however, has been quite 
clear, viz., to put citizens of the District of Columbia and the named 
territories in the same position with regard to diversity jurisdic- 
tion as a citizen of one of the forty-eight states.** The courts have 
given the amendment a meaning consistent with such a purpose.” 

The divergent views on the question of constitutionality may 
be brought into sharp focus by a summary statement of an argu- 
ment in support of each.*’ 

1. The view that the amendment is unconstitutional: 

A federal court is classified under the Constitution according 
to the particular part of that basic instrument from which came 
the authority for its creation.** A court which was contemplated 
by the Judicial Article of the Constitution is denominated a con- 
stitutional court.*® On the other hand, a court which was created 
by Congress under powers granted in other parts of the Constitu- 
tion is a legislative court. Congress may assign to legislative 
courts administrative and legislative functions,‘' but constitutional 





32 Circuit Judge Parker in the 4th Circuit, 165 F. 2d 531, 536; Circuit 
Judge Evans in the 7th Circuit, 165 F. 2d 392, 398. 

83 Several possible interpretations of this amendment are examined, 
and more precise Janguage is suggested in Dykes and Keeffe, The 1940 
Amendment to the Diversity of Citizenship Clause, 21 TULANE L. Rev. 171, 
177-180 (1946). 

34 See McGarry v. City of Bethlehem, 45 F. Supp. 385, 386 (E.D. Pa. 
1942). If a state were a party plaintiff, the 11th Amendment would be 
avoided. But a state is not a citizen under diversity jurisdiction provisions. 
7 Worps & PHRASES 218-219 (1940) and cases there collected. 

85H. R. Rep. No. 1756, 76th Cong., 3d Sess. (1940). 

36 See notes 26, 27, and 32 supra. 

37 No attempt is made here to analyze, evaluate, or summarize the 
opinions of the courts, but rather to state briefly the main points on which 
the clear-cut difference of opinion on this subject is rested. 

38 BREWSTER, FEDERAL PROCEDURE §§85, 86 (1940) and cases there cited. 

89 Ex parte Bakelite Corp., 279 U.S. 438, syl. 3 (1929). 

40Td. syl. 4. 

+1 Examples are the Court of Claims, the Court of Customs and Patent 
Appeals, the United States Customs Court, and the United States Court for 
China. See note 38 supra. 
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courts are limited to the hearing and decision of cases in the con- 
stitutional sense, that is, limited to purely judicial functions. This 
is true because the powers which may be granted to a constitu- 
tional court are expressly limited by the very same article which 
authorizes the creation of the court.* 

Since the federal district courts clearly are constitutional 
courts, their jurisdiction is limited by Article III. Does the judicial 
article permit the jurisdiction which Congress intended to add by 
this amendment? It does, only if a citizen of the District of Columbia 
is a citizen of a state. But it has been settled since the time of John 
Marshall that in Article III, Section 2, the word “state” excludes 
this unique district and the territories.** It is inescapable, then, 
that Congress is without power so to extend the jurisdiction of the 
district courts— unless another provision of the Constitution so 
conditions the restraint of the judicial article as to allow the Con- 
gress an increment of power. 

It is said that Congress here acted under its plenary power to 
legislate for the District of Columbia granted by Article I, Section 
8.** It is conceded that by this provision the national legislature 
has sweeping powers over the District,** but it is insisted that this 
prerogative is limited to the District. Companion provisions of 
the Constitution must be interpreted so as to harmonize them, to 
make each effective in its proper sphere. It is a spurious argument 
which says that a power to legislate over an area ten miles square 
is sufficient to authorize an extension of the jurisdiction of the 
federal courts in every state in the Union when the article govern- 
ing the judicial power expressly forbids. 

The case of O’Donoghue v. United States*® is not an authority 
for the opposite view. That case did hold that constitutional courts 
in the District of Columbia could be given jurisdiction under Article 
I, Section 8. But the opinion of Mr. Justice Sutherland expressly 
denies that such powers could be extended to the constitutional 
courts outside the District of Columbia.” 

The position taken by Chief Justice Marshall on this question 
negatives the idea that he would suggest that a statute could change 
this “extraordinary” situation. It is wholly consistent with his re- 
corded views to say that he believed that the Constitution must be 


42 See notes 38 and 39 supra. 

43 See notes 22 and 23 supra. 

4*+H. R. Rep. No. 1756, 76th Cong., 3d Sess. (1940). 

45 See Neild v. District of Columbia, 110 F. 2d 246, 249-251 (App. D.C. 
1940). 

46 289 U.S. 516 (1933). 

47Td. at 551. See National Mutual Insurance Co. v. Tidewater Transfer 
Co., 165 F. 2d at 535. 
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changed to accomplish this end. To amend the Constitution is a 
legislative, not a judicial function. “Turn to the article of the 
Constitution of the United States, for the statute cannot extend 
the jurisdiction beyond the limits of the Constitution.”*® 

2. The view that the amendment is constitutional: 

Precedent has been so powerful in this area that few arguments 
have been made to suggest that the District of Columbia might now 
be called a state within the meaning of this one clause of the Con- 
stitution. In the five recent opinions in support of the 1940 amend- 
ment there are four bows to precedent on this score.*® For the 
present purpose, then, it is assumed that the District of Columbia 
is not a state within the meaning of Article III, Section 2. 

The position of the District of Columbia has been described as 
“extraordinary”,*® “anomolous”,”: “unique.”*? The framers of the 
Constitution sought to provide for this situation with the very broad 
grant of power to legislate concerning the District®* and a “neces- 
sary and proper” clause.** Surely, one of the primary obligations 
of government is to secure justice for its people. Does the Consti- 
tution prevent Congress’s securing equal justice for these citizens 
because the District of Columbia is not a state? There is every 
reason to believe that the framers intended to give to the legisla- 
ture all the power necessary to the effective government of the 
federal district. It is clear that Congress can create courts under 
authority other than the article on the judiciary;** for example, 
courts could be established the nation over to handle litigation in- 
volving citizens of the District. Cannot these cases be handled in 
the courts already existing?” 


48 Chief Justice Marshall in Hodgson & Thompson v. Bowerbank, 5 
Cranch 303 (U.S. 1809). 

49 Only the opinion of Circuit Judge Evans argues that the District of 
Columbia should now be called a state under the diversity clause. This 
opinion distinguishes the Hepburn case, limiting the latter to an interpreta- 
tion of a statute. “Our first case controls, if it be in point. It was decided 
by the Supreme Court. Justice Marshall spoke for the Court. That alone 
is sufficient to paralyze any doubting Thomas unless he can distinguish it.” 
165 F. 2d at 398. 

50 Chief Justice Marshall in Hepburn & Dundas v. Ellzey, 2 Cranch at 
445. 

51 Judge Waring in Wilson v. Guggenheim, 70 F. Supp. 417, 420 
(E.D.S.C. 1947). 

52 Ibid. 

53 U. S. Const. Art. I, §8(17). 

5+U. S. Const. Art. I, §8(18). 

55 See note 41 supra. 

56 See opinion of Circuit Judge Parker, dissenting in National Mutual 
Insurance Co. v. Tidewater Transfer Co., 165 F. 2d at 537. 




















ual 











1948] COMMENTS 317 


O’Donoghue v. United States*’ held that a constitutional court 
in the District of Columbia can be given non-judicial powers and 
functions under provisions of the Constitution other than the ju- 
dicial article. Surely, then, the other constitutional courts can be 
given judicial power under provisions other than Article III. The 
power here sought to be conferred is judicial in the strict or con- 
stitutional sense. It is not even suggested that Congress could give 
the federal courts in all the states non-judicial power under Article 
I, Section 8. This act seeks to grant to the district courts only the 
same type of jurisdiction the courts have always had, that is, juris- 
diction where the parties are citizens of the United States, but not 
citizens of the same state. 


The question of constitutionality must be answered by refer- 
ence to the whole Constitution. Article III, Section 2 may not in- 
clude a grant of this power. But is the entire charter of our gov- 
ernment so drawn that Congress is powerless to treat all American 
citizens alike when they assert their legal rights? 


Chief Justice Marshall thought it was extraordinary that all 
were not treated alike — “But this is a subject for legislative .. . 
consideration.’** If, by that, the great chief justice meant to say 
that an act of the legislature would be void and a constitutional 
amendment would be necessary, he would have chosen more re- 
vealing words. 


Alexander Hamilton must have believed that this type of 
change in jurisdiction was authorized by the Constitution. In writ- 
ing on the provisions for the federal judiciary he concluded: 


From this review of the particular powers of the fed- 
eral judiciary, as marked out in the Constitution, it ap- 
pears that they are all conformable to the principles which 
ought to have governed the structure of that department, 
and which were necessary to the perfection of the system. 
If some partial inconveniences should appear to be con- 
nected with the incorporation of any of them into the plan, 
it ought to be recollected that the national legislature will 
have ample authority to make such exceptions, and to pre- 
scribe such regulations as will be calculated to obviate or 
remove these inconveniences. The possibility of particular 
mischiefs can never be viewed, by a well-informed mind, 
as a solid objection to a general principle, which is cal- 
culated to avoid general mischiefs and to attain general 
advantages.*® 


To hold that the Constitution does not allow this act is to 
impute to the framers an intent which few, if any, Americans had 
thought they had. It is unbelievable that the framers of our gov- 





57 289 U.S. 516 (1933). 
582 Cranch 445 (U.S. 1805). 
59 THE FEDERALIST No. 80 at 501 (Lodge ed. 1888). 
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ernment really intended to treat some citizens one way and others 
another way, when all were seeking justice. 

The arguments sketched above would seem to present a rather 
well-defined choice for the Supreme Court, should this question go 
there for a final answer. But it is believed that the Supreme Court 
would not be restricted to one or the other of these general ap- 
proaches. Whereas the judicial arguments to date have, with one 
exception,®’ conceded that the District of Columbia is not a state, 
it does not seem unreasonable to consider the possibility that the 
highest court may answer the problem with the simple assertion 
that the District of Columbia is a state for purposes of diversity 
jurisdiction. The 80th Congress may enact a bill, already passed 
by the House, which would seek to accomplish this by adding to 
the pertinent section of the Judicial Code: “The word ‘States,’ as 
used in this section, includes the Territories and the District of 
Columbia.”*' Such a statutory change would not resolve the con- 
stitutional difficulty — it would persist. A judicial revision of this 
definition would settle the problem. 

To treat the District of Columbia as a state is not at all extra- 
ordinary. Yet it is admittedly extraordinary that citizens of the 
District are denied equal rights of access to the courts of the only 
government to which they owe allegiance. 

The District of Columbia has been held to be one of the “states 
of the Union” within the meaning of treaties with foreign coun- 
tries.°° The same result has been reached in dealing with statutes; 
for example, the District is a state within the meaning of the Bank- 
ruptcy Act® and a federal statute authorizing each “state” to tax 
national bank shares. It has been called a state by federal courts” 
and state courts” alike. And it is a recognized principle of consti- 





69See opinion of Circuit Judge Evans, dissenting in Central States 
Co-operatives v. Watson Bros. Transportation Co., 165 F. 2d at 298. 

61H, R. 3214, 80th Cong., lst Sess. §1332 (1947). 

62 Geofroy v. Riggs, 133 U.S. 258 syl. 3 (1890). See Downes v. Bidwell, 
182 U.S. 244, 270 (1901), where it is said “That the District of Columbia and 
the territories are States, as that word is used in treaties with foreign 
powers, with respect to the ownership, disposition, and inheritance of prop- 
erty.” 

63 In re Vidal, 233 Fed. 733, 735 (1916). 

64 “Rev. Stat. §5219, as amended, U.S.C. Supp., Title 12, §741, defining 
and limiting the permitted taxation of national banks and their shares by 
States applies to Puerto Rico.” Domenech v. National City Bank, 294 U‘S. 
199, syl. 4 (1935). 

65 See notes 63 and 64 supra. 

66 See Symons v. Eichelberger, 110 Ohio St. 224, 230, 144 N.E. 279, 280 
(1924). An Illinois statute provides that the word “state” may be construed 
to include the District of Columbia and the territories. ILL. Rev. Stat. c. 131, 
§1.14 (1945). 
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tutional interpretation that a provision of a constitution is gener- 
ally given a broader meaning than that of a statute.” 


The word “state” as it appears in the Constitution has been 
held to include the District of Columbia. Trial by jury is guaran- 
teed to citizens of the federal District by Article ITI, Section 2, the 
article on the judiciary.** The commerce clause in Article I reads, 
“To regulate Commerce with foreign Nations, and among the sev- 
eral States, and with the Indian Tribes.”**® The District of Colum- 
bia is a state under the commerce clause.” Yet Chief Justice 
Marshall argued that since Articles I and II on the legislative and 
executive departments did not embrace the District of Columbia, 
the same result should follow in Article III.” 

But Marshall himself was hardly consistent. Congress levied 
a direct tax in the apportionment of which the District of Columbia 
was included as well as the states.‘* Article I of the Constitution 
provided that “Representatives and direct Taxes shall be appor- 
tioned among the several States which may be included within this 
Union according to their respective numbers... .”’* It was argued 
before the Supreme Court that the District was not included in the 
terms of this provision, because Columbia is not a state under the 
Constitution. Chief Justice Marshall delivered the opinion of the 
Court, which held: “Congress has authority to impose a direct tax 
on the District of Columbia in proportion to the census directed to 
be taken by the constitution.”"* (Emphasis supplied) In the same 
case he wrote “If, then, the language of the Constitution be con- 
strued to comprehend territories and the District of Columbia, as 
well as the states, that language confers on Congress the power of 
taxing the district and territories as well as the states.” 

It has been said that in the majority of cases arising under the 
Constitution, the District of Columbia has been treated as a state.”* 





87 See Lamar v. United States, 240 U.S. 60 (1916). 

68 Callan v. Wilson, 127 U.S. 540 (1888). 

69 U. S. Const. Art. I, §8 (3). 

70 Hanley v. Kansas C.S. Ry, 187 U.S. 617 (1903); Stoutenburgh v. 
Hennick, 129 U.S. 141 (1889). 

71 Hepburn & Dundas v. Ellzey, 2 Cranch 445 (U.S. 1805). 

72 DILLON, MARSHALL, COMPLETE CONSTITUTIONAL DECISIONS ANNO. 340 
(1903). 

73U. S. Const. Art I, §2 (3). This provision was amended by AMEND. 
XIV, §2, and AmeNb. XVI. 

74 Loughborough v. Blake, 5 Wheat. 317, syl. 1 (U.S. 1820). 

75 Id. at 323. 

76 “Tf a numerical recapitulation were made of the instances in which 
the word ‘state’ has been considered as including the District of Columbia 
and the territories and of the instances in which it has not, undoubtedly 
the former would be the larger of the totals.” Comment, 29 Geo. L. J. 193, 
198 (1940). See 46 Cot. L. Rev. 125, 126 n. 6 (1946). 
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It is believed that the courts generally have included the District 
as a state where that was necessary in order to reach a proper re- 
sult, a result consistent with the spirit of our democratic govern- 
ment. Equality of citizens is a foundation stone of the American 
government. This may be a situation in which the Supreme Court 
will include the citizens of the District of Columbia as equals of 
their fellow citizens in this respect, without deserting the principles 
of the constitutional Union. 
Charles W. Davidson, Jr. 


The Power of the District Courts of the United States 
To Remand or Dismiss as Affected by H. R. 3214 


H.R. 3214, the proposed revision of title 28 of the United States 
Code,’ omits the present Section 80° which reads as follows: 

If in any suit commenced in a district court or removed 

from a state court to a district court of the United States, 
it shall appear to the satisfaction of said district court, at 
any time after such suit has been brought or removed 
thereto, that such a suit does not really and substantially 
involve a dispute or controversy properly within the juris- 
diction of said district court, or that the parties to said suit 
have been improperly or collusively joined, either as plain- 
tiffs or defendants, for the purpose of creating a case cog- 
nizable or removable under this chapter, the said district 
court shall dismiss.the suit or remand it to the court from 
which it was removed, as justice may require, and shall 
make such order as to costs as shall be just. 

H.R. 3214 provides that the district court shall “not have juris- 
diction of a civil action in which any party . .. has been improperly 
or collusively ... joined to invoke the jurisdiction of such court,” 
but omits the prévision that the district court shall dismiss or re- 
mand a suit when it appears that it “does not really and substanti- 
ally involve a dispute or controversy properly within the jurisdic- 
tion of said district court.’* 

Will this omission affect the power of the district court to dis- 
miss cases coming before it for lack or loss of jurisdiction? The 
Committee on the Judiciary of the House of Representatives evi- 
dently thought not for in referring to this omission it stated: 








1Title 28 of the United States Code is being revised by the Congress 
of the United States. This bill, which will replace the present title 28 was 
passed by the House of Representatives as H.R. 3214 on July 7, 1947, and 
was referred to the Senate Committee on the Judiciary. 
236 Stat. 1090 (1911), 28 U.S.C. §80 (1940). 
3 H.R. 3214 §1359. 
418 Strat. 470 (1875). 
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Any court will dismiss a case not within its jurisdiction 
when its attention is drawn to the fact, or even on its own 
motion.* 


If this be true of the district courts of the United States there 
is, of course, no problem but it is questionable whether the answer 
to the proposition may be so easily stated. 

Among those who would dissent from the opinion expressed 
by the House Committee are Chadbourn and Levin who have made 
a compelling argument for the necessity and utility of section 5 
in general and for the part now to be omitted in particular.° 

The position taken by these writers may be summarized some- 
what in this manner: most cases over which the district courts of 
the United States have jurisdiction involve a federal question, a 
separable controversy, or diversity of citizenship. When a case con- 
taining one of these elements is properly presented the court must 
take jurisdiction.” The number of cases which are cognizable by 
the district courts is thus very great, especially in the field of the 
federal question cases.* Therefore, when in 1875 the Congress for 
the first time conferred original jurisdiction of federal questions 
upon the district courts, it inserted in the very act conferring juris- 
diction a section which required the courts to dismiss or remand 
any case which did not really and substantially involve a contro- 
versy properly within the court’s jurisdiction.* There are, by this 
view, two standards for jurisdiction. The jurisdiction of the court 
is vested by the allegation of the plaintiff's complaint but later, at 
any point in the proceedings, the court may dismiss or remand the 
cause under section 5 when it becomes apparent that the contro- 
versy actually litigated is not a federal question. Thus jurisdiction 
vests only to be later ousted by section 5. If this be a correct inter- 
pretation of section 5 then the omitted clause should have been re- 
tained in the bill. 

A different view, but the same conclusion, is expressed by an- 
other writer on this subject.’° This author would declare that sec- 
tion 5 allows the court to dismiss cases over which it took jurisdic- 





5 H.R. Rep. No. 308, 80th Cong., Ist Sess. A125 (1947). 

®Chadbourn and Levin, Original Jurisdiction of a Federal Question, 
90 U. or Pa. L. REv. 639 (1942). 

7 Osborn v. Bank of U. S., 9 Wheat. 738 (U.S. 1824); Morgan’s Heirs 
v. Morgan, 2 Wheat. 290 (U.S. 1817); Kanouse v. Martin, 15 How. 198 
(U.S. 1853). 

8Chadbourn and Levin, Original Jurisdiction of a Federal Question, 
90 U. or Pa. L. Rev. 639, 649 (1942). 

918 Stat. 470, 472 (1875), 28 U.S.C. §80 (1940) is the modern counter- 
part of §5 and is substantially the same as the original act; the section 
will be hereinafter referred to as §5. 

10 Forrester, Federal Question Jurisdiction and Section 5, 18 TULANE 
L. Rev. 263 (1943). 




















322 OHIO STATE LAW JOURNAL [Vol. 9 


tion when the facts alleged are found not to exist. The theory here 
is not that jurisdiction has been ousted but that jurisdiction which 
had apparently vested did not really vest at all. This view has been 
criticized" but if it is a tenable position then Section 5 is needed as 
authority to dismiss cases where the facts, by which jurisdiction 
originally vested, have subsequently disappeared so that the suit 
no longer involves, in any real sense, a controversy within the juris- 
diction of the court; yet without section 5 the court could not 
dismiss or remand. 

Not all writers who have put pen to paper on this subject have 
found section 5 so essential. G. Merle Bergman is of the opinion 
that it was enacted by Congress so that the district courts could 
dismiss or remand a case where jurisdiction had originally vested 
but where the facts which originally gave jurisdiction no longer 
exist.'* That is, it makes possible the ouster of jurisdiction which 
had previously vested. However, he goes on to say: 

It is more than likely, of course, that the courts would 
construe this as a fraud upon their jurisdiction and oust 

the case of their own accord, but Congress turned this likeli- 

hood into a certainty by imposing the duty on the court."® 

(Emphasis supplied) 

Mr. Bergman clearly believes that the district court could dismiss 
without the aid of section 5 but it is important to indicate at this 
point that he speaks only of fraud upon the jurisdiction of the court. 
As indicated earlier, the section dealing with jurisdiction improperly 
or collusively obtained has been retained.** But he is not referring 
to the case where jurisdiction properly vests and then the facts 
which originally gave jurisdiction disappear. The parties may have 
acted in utmost good faith and in such a situation the clause now 
omitted would have permitted the court to remand. 

One of the best treatments of the problem of divestment of 
federal jurisdiction comes to the conclusion that the district courts 
can dismiss or remand without the aid of section 5.° The reasoning 
is based upon the statutory history of that section.’® 





11 Bergman, Reappraisal of Federal Question Jurisdiction, 46 Mrcu. 
L. REv. 17, 31-32 (1947). 

12 Bergman, Reappraisal of Federal Question Jurisdiction, 46 MIcu. 
L. Rev. 17 (1947). 

13 Bergman, Reappraisal of Federal Question Jurisdiction, 46 MICH. 
L. REv. 17, 33 (1947). 

14H.R. 3214 §1359 as passed by the House of Representatives July 7, 
1947. 

15 Schlesinger and Strasburger, Divestment of Federal Jurisdiction, 39 
Cot. L. Rev. 595 (1939). 

16 Schlesinger and Strasburger, Divestment of Federal Jurisdiction, 39 
Cot. L. Rev. 595, 623 (1939). 
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TREATMENT IN THE CASES 


As mentioned earlier in this article, Section 5 was enacted in 
1875. A study of the cases since that time may indicate whether it 
is necessary in order for the court to remand or dismiss a case where 
jurisdiction, once vesting, has subsequently disappeared. The deci- 
sions have developed two distinct lines of authority on this problem. 
One line, headed by Kirby v. American Soda Fountain Co.,"" treats 
section 5 as applying only in cases where jurisdiction is gained by 
collusion or bad faith. In the Kirby case the plaintiff sued in a 
district court of Texas to cancel an obligation of $2,025 and for 
$2,500 damages for fraud in the transaction in which the obligation 
arose. The defendant, a foreign corporation, obtained removal to 
the federal court on the ground of diversity of citizenship. Defen- 
dant cross claimed for the unpaid balance of the obligation which 
the plaintiff was seeking to have cancelled. This unpaid balance 
was less than $2,000 which at that time was the jurisdictional mini- 
mum. Plaintiff dismissed his suit against the defendant and pleaded 
lack of jurisdiction in the federal court to hear the counterclaim. 
The court held jurisdiction not divested and at least one ground of 
the decision was that jurisdiction is not divested by a subsequent 
change in conditions which reduces the amount in controversy be- 
low the jurisdictional minimum. The court ignored section 5 and 
based its decision on four cases decided prior to the enactment of 
that section.'** Later cases following the Kirby case have at least 
recognized that section 5 exists but would apply it only in cases 
where collusion or bad faith are present.’® It follows, under such 
a view of section 5, that the proposed omission is justified as the 
elimination of superfluous matter. 


The other line of cases stems from Texas Transportation Co. v. 
Seeligson,”° a case decided a few years before the Kirby case but not 
overruled by it. In the Seeligson case A, a citizen of Texas, sued B, 
a citizen of New York, and C, a citizen of Texas, in a Texas court. 
B had the cause removed to the district court on the ground of a 
separable controversy. A then dismissed his suit against B. The 
court held that federal jurisdiction was lost and remanded the case 








17194 U.S. 141 (1904). 

18 Morgan’s Heirs v. Morgan, 2 Wheat. 290 (U.S. 1817); Clark v. 
Mathewson, 12 Pet. 164 (U.S. 1838); Kanouse v. Martin, 15 How. 198 (U.S. 
1853) ; Cooke v. U.S., 2 Wall. 218 (U.S. 1864). 

19 See, especially, the opinion of Mr. Justice Roberts in St. Paul In- 
demnity Co. v. Red Cab Co., 303 U.S. 283, 295 (1938). Also see Jellison v. 
Krell Piano Co., 246 Fed. (E.D. Ky. 1917). 


20122 U.S. 519 (1887). 
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to the state court. Section 5 was expressly cited and applied. This 
decision is also good law and is followed by the courts. 


The theory of the Seeligson case seems to be followed when the 
cause is removed because a separable controversy exists and the 
suit against the party alleging the separable controversy is dis- 
missed.** It is followed where diversity of citizenship is lost by the 
addition of a party plaintiff whose presence at the outset would have 
prevented jurisdiction from vesting,** but it is not followed where 
diversity of citizenship is lost by the later addition of a party de- 
fendant,”* unless the party added is an indispensable party to the 
suit.* It is not followed where there is a later reduction of the 
amount in controversy to a sum below the jurisdictional minimum;** 
nor where there is a change in citizenship of a party which, if exist- 
ing in the beginning of the suit, would have prevented the court 
from taking jurisdiction.*’ 

Jurisdiction, originally acquired in good faith, has, then, been 
held divested most often in cases where a separable controversy has 
ceased to exist or where diversity of citizenship has been lost by 
addition of a party plaintiff. In these two types of cases, alone, is 
the omission from Section 5 of the words, “really and substantially 
involve a dispute or controversy within the jurisdiction of the dis- 
trict court,” likely to have any effect. In these two situations the 
courts may be forced to retain jurisdiction over cases which were 
formerly dismissed or remanded. Such seems to be the weight of 
opinion among those who have analyzed Section 5. There can be no 
final answer until H.R. 3214 becomes law and cases are decided 
under the new statute. 

Richard O. Gantz 


21 Torrence v. Shedd, 144 U.S. 527 (1891); Henson v. Eichhorn, 24 F. 
Supp. 842 (E.D. Ill. 1938); Bane v. Keefer, 66 Fed. 610 (D. Ind. 1895); 
Youtsey v. Hoffman, 108 Fed. 699 (D. Ky. 1901). 

22 Sklarsky v. A. & P. Tea Co., 47 F. 2d 662 (S.D. N.Y. 1931); Roecker 
v. Railways Express Agency, 63 F. Supp. 65 (W.D. Mo. 1945); Summers 
and Oppenheim v. Tillinghast Stiles Co., 19 F. Supp. 230 (S.D. N.Y. 1937); 
Iowa Homestead Co. v. Des Moines Navigation and R.R., 8 Fed. 97 (C.C.S.D. 
Iowa 1881). 

23 Gaddis v. Junker, 27 F. 2d 156 (E.D. Tex. 1928); Forrest Oil Co. v. 
Crawford, 101 Fed. 849 (C.C.A. 3d 1900). 

24 Phelps v. Oaks, 117 U.S. 236 (1886). 

25 Fryer v. Weakley, 261 Fed. 509 (C.C.A. 8th 1919). 

26 Indian Refining Co. v. Valvoline Oil Co., 75 F. 2d 797 (C.C.A. 7th 
1935); Morrow v. Mutual Casualty Co., 20 F. Supp. 193 (E.D. Ky. 1937); 
N. Y. Life Insurance Co. v. Kaufman, 78 F. 2d 398 (C.C.A. 9th 1935), cert. 
denied, 296 U.S. 626 (1935); Cohn v. Kramer, 124 F. 2d 791 (C.C.A. 6th 
1942). 

27 Houser v. Clayton, 12 Fed. Cas. 600, No. 6739 (C.C.E.D. Tex. 1878). 
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State Court Enforcement of Restrictions Achieving 
Racial Segregation 


There is disharmony in the Democratic Party as a result of the 
stand taken by the President on omnibus Civil Rights legislation. 
Such dissension is a manifestation of the struggle between racial 
and religious minorities who feel that fundamental rights long de- 
nied them should receive active governmental recognition and those 
evanescent groups who believe that American traditions are being 
attacked unjustifiably by persons indifferent to the general welfare 
of the nation. The hue and cry raised by the more vociferous of the 
citizenry is likely to bewilder the average man and certainly tends 
to obscure the issues. But in any event, the turbulence provided an 
excellent backdrop for decisions from the Supreme Court of the 
United States concerning validity of judicially enforced restrictions 
achieving racial segregation. 

Among those cases recently considered by the Supreme Court is 
Sipes v. McGhee,’ wherein the plaintiffs, owners and occupants of 
properties encumbered by a properly recorded agreement forbid- 
ding use or occupancy of such properties by any person not of the 
Caucasian race, successfully sought a state court decree enforcing 
the restriction against colored occupants of neighboring properties 
similarly encumbered. The covenant was found not void for un- 
certainty, not void as against public policy,” and not violative of the 
due process clause of the Constitution of Michigan. Nor was judicial 
enforcement of the restriction found to be state action within the 
purview of the due process* and equal protection clauses of the 
Fourteenth Amendment to the Constitution of the United States. 
The court stated that to accept such reasoning with regard to the 
latter clause would be to deny to plaintiffs the equal protection of 
the laws by preventing the enforcement of their private contracts. 
The submission of amicus curiae briefs‘ was commented upon, but 
the decision was confined to matters within the record and questions 
raised in the briefs of the parties to the action. 


In the companion case® in which the Supreme Court granted 

1316 Mich. 614, 25 N.W. 2d 638 (1947), cert. granted, 331 U.S. 804 
(1947), Notes, 15 U. of Chi. L. Rev. 193 (1947), 31 Minn. L. Rev. 385 (1947). 

2 Citing Parmalee v. Morris, 218 Mich. 625, 188 N.W. 330 (1922), one 
of the older leading cases. 

3 The court here relied on the oft-cited Corrigan v. Buckley, 271 U.S. 
323 (1926), but recognized the fact that it is not squarely in point. 

*Such briefs were submitted by American Jewish Congress (Detroit 
Section); Wolverine Bar Association; National Lawyers Guild (Detroit 
Chapter); United Automobile, Aircraft and Agricultural Workers (C.I.O.); 
Ardmore Association, Inc.; and the National Bar Association. 

5 Kraemer v. Shelley, 355 Mo. 814, 198 S.W. 2d 679 (1946), cert. granted, 
331 U.S. 803 (1947), Note, 15 U. or Cur. L. Rev. 193 (1947). 
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certiorari, a similar restriction against the use or occupancy of resi- 
dential property by people of the Negro or Mongolian race was 
upheld by the highest court of Missouri as one which the parties to 
the agreement had the right to make and which was not contrary 
to public policy. Corrigan v. Buckley* was again invoked to dispose 
of the constitutional arguments, with the further comment that to 
deny court enforcement of the agreement would be to deny to the 
covenanting parties one of the fundamental privileges of citizenship, 
access to the courts. The court expressed concern for the over- 
crowded conditions existing in the Negro sections of St. Louis but 
indicated that alleviation of the situation was not the function of 
the courts, particularly where a case involved determination of 
contractual rights between parties to a law suit. 

A recent Ohio Court of Appeals decision upheld a restriction in 
a deed against the use or occupancy of the land by a non-Caucasian.’ 
The determination by the trial court of the validity of that portion 
of the covenant prohibiting sale to non-Caucasians was held im- 
proper since no sale by defendant church was threatened. Further- 
more, the defendant church, as a corporation, was an entity separate 
and distinct from its membership which was preponderantly Negro 
and therefore lacked racial identity. The restriction against user 
was compared to provisions forbidding sale of liquor on the premises 
by a grantee or requiring adherence to building requirements.* The 
concept of individual contract received the favorable attention ac- 
corded it in most cases of this type, and the public policy argument 
was evidently disposed of in that portion of the opinion. No viola- 
tion of constitutional provisions, state or federal, was found.° 

In 1917, in Buchanan v. Warley,’ the U. S. Supreme Court held 
unconstitutional a city ordinance forbidding any white person or 
any Negro to move into and occupy any house in a city block where 
a majority of the houses were already occupied by persons of the 
other race as a deprivation by the state of the property owner’s 
right to dispose of the property to whomsoever he wishes. Such 








6271 U.S. 323 (1926). 

7 Perkins v. Trustees of Monroe Avenue Church of Christ, 79 Ohio 
App. 457, 70 N.E. 2d 487 (1946), appeal dismissed, 72 N.E. 2d 97 (1947); 
cert. granted, judgment rev’d, 16 U. S. L. WEEK 3337 (U.S. May 11, 1948). 
Notes, 15 U. or Cur. L. Rev. 193 (1947), 17 U. or Cin. L. Rev. 77 (1948). 
Amicus curiae briefs were presented by American Civil Liberties Union; 
the Asst. Pros. Atty.; Columbus Council for Democracy; the Eastwood Civic 
Ass’n. and three other like organizations . 

8The court argued that no one would question the validity of a re- 
strictive covenant against permitting a property “to be occupied and used 
as a house of prostitution.” The court failed to correlate this statement to 
the racial problem. 

® Relying on Corrigan v. Buckley, 271 U.S. 323 (1926). 

10 245 U.S. 60 (1917). 
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legislative action is forbidden by the due process clause of the 
Fourteenth Amendment. Thereupon, white landowners resorted to 
agreements, conditions, and covenants in deeds to exclude non- 
Caucasians from purchasing or occupying residential property, for 
the Fourteenth Amendment does not apply to private contracts." 
Restrictions against use or occupancy by non-Caucasians have fre- 
quently been upheld.'? When such restrictions are broken, the 
usual form of relief sought is the equity injunction which, backed 
by the contempt power, evicts the non-Caucasian occupant. How- 
ever, judicial aid has been withheld if the character of the restricted 
area or of the neighborhood has so changed that to grant enforce- 
ment would be inequitable.'* Some jurisdictions recognized restric- 
tions against sale to non-Caucasians.'* But such a restriction has 
been held invalid as violative of the property rule against restraints 
on alienation.’® 

That state judicial action is state action within the purview of 
the Fourteenth Amendment was established as early as 1883 in the 
Civil Rights Cases,’* and the proposition has been reaffirmed in re- 





11 Virginia v. Rives, 100 U.S. 313 (1879); U.S. v. Harris, 106 U.S. 629 
(1882); Civil Rights Cases, 109 U.S. 3 (1883); Corrigan v. Buckley, 271 U.S. 
323 (1926). 

12Los Angeles Investment Co. v. Gary, 181 Cal. 680, 186 Pac. 596 
(1919); Parmalee v. Morris, 218 Mich. 625, 188 N.W. 330 (1922); Schulte v. 
Starks, 238 Mich. 102, 213 N.W. 102 (1927); Wayt v. Patee, 205 Cal. 46, 269 
Pac. 660 (1928); Meade v. Dennistone, 173 Md. 295, 196 Atl. 330 (1938); 
Burkhardt v. Lofton, 63 Cal. App. 2d 230, 146 P. 2d 720 (1944); Stone v. 
Jones, 66 Cal. App. 2d 264, 152 P. 2d 19 (1944); see White v. White, 108 
W.Va. 128, 130, 150 S.E. 531, 532 (1929); Martin, Segregation of Residences 
of Negroes, 32 Micu. L. REv. 721 (1934); Notes, 42 Micu. L. Rev. 923 (1944), 
40 Inu. L. Rev. 432 (1946); 5 Tirrany, REAL Property, §1345 (3d ed. 1939). 
Contra. Gandolfo v. Hartman, 49 Fed. 181 (C.C.S.D. Cal. 1892). 

13 Hundley v. Gorewitz, 132 F. 2d 23 (App. D.C. 1942); Clark v. 
Vaughn, 131 Kan. 438, 292 Pac. 783 (1930); Pickel v. McCawley, 329 Mo. 
166, 44 S.W. 2d 857 (1931); Letteau v. Ellis, 122 Cal. App. 584, 10 P. 2d 496 
(1932) ; Fairchild v. Raines, 24 Cal. 2d 818, 151 P. 2d 260 (1944); Notes, 7 U. 
or Cur. L. Rev. 710 (1940), 40 Int. L. Rev. 432 (1946). 

14 Queensborough Land Co. v. Caseaux, 136 La. 724, 67 So. 641 (1915); 
Koehler v. Rowland, 275 Mo. 573, 205 S.W. 217 (1918); Wyatt v. Adair, 215 
Ala. 363, 110 So. 801 (1926); Chandler v. Ziegler, 88 Colo. 1, 291 Pac. 822 
(1930) ; Lee v. Hansberry, 372 Ill. 369, 24 N.E. 2d 37 (1939); Lyons v. Wallen, 
191 Okla. 567, 133 P. 2d 555 (1942); Note, 12 Mo. L. Rev. 221 (1947). 

15 Los Angeles Investment Co. v. Gary, 181 Cal. 680, 186 Pac. 596 
(1919); Porter v. Barrett, 233 Mich. 373, 206 N.W. 532 (1925); White v. 
White, 108 W. Va. 128, 150 S.E. 531 (1929); 2 SmweEs, Future INTERESTs, 
§459 (1936); Siegel, Real Property Law and Mass Housing Needs, 12 Law 
& CONTEMP. Pros, 30, 45 (1947). Since the practical effect of either type of 
restriction is to exclude unwanted groups, the distinction is unwarranted. 

16109 U.S. 3 (1883). The principle was reaffirmed in Chicago, Burling- 
ton and Quincy R.R. v. Chicago, 166 U.S. 226 (1897); and in Twining v. 
New Jersey, 211 U.S. 78 (1908). 
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cent decisions by the United States Supreme Court.’* That racial re- 
strictions ultimately attain their objectives through court enforce- 
ment is self-evident. Therefore, several writers have maintained 
that state judicial enforcement of such individually created restric- 
tive agreements is state action prohibited by the equal protection 
clause of the Fourteenth Amendment."* 

That the judiciary should be reluctant to pioneer in disturbing 
the status quo is understandable, for the situation is a delicate one. 
But the enforcement of racial restrictions was of the courts’ own 
choosing, for post-Civil War decisions by the United States Supreme 
Court’® contained language broad enough to justify refusal by state 
tribunals of judicial sanction of these devices violative of the spirit 
of the Amendment, and these precedents were not followed. Nor are 
statements”’ such as those quoted in the opinion in the Perkins 
case*' helpful when analysis of the problem is attempted. The issue 
is not whether courts should ‘abolish the distinctions which some 
citizens do draw on account of racial differences but whether, once 
distinctions have been drawn by individuals, the state judiciary 
should give its manifest approval of racial barriers by granting the 
equity injunction where the pressure of population has forced 
initial encroachment upon areas subject to racial restrictions. 

A forthright recognition of the issue distinguishes the recent 


17 Brinkerhoff-Faris Co. v. Hill, 281 U.S. 673, (1930); Powell v. Ala- 
bama 287 U.S. 45 (1932); Cantwell “v. Connecticut, 310 U.S. 296 (1940); 
Bridges v. California, 314 U.S. 252 (1941); Bakery Drivers Local v. Wohl, 
315 U.S. 769 (1942). 

18Kahen, Validity of Anti-Negro Restrictive Covenants: A Recon- 
sideration of the Problem, 12 U. or. Cur. L. Rev. 198 (1945); McGovney, 
Racial Residential Segregation by State Court Enforcement of Restrictive 
Agreements, Covenants, or Conditions in Deeds Is Unconstitutional, 33 Calif. 
L. Rev. 5 (1945); Notes, 21 Inn. L. J. 223 (1946); 40 Int. L. Rev. 432 (1946). 
For another view, see Huston, State Court Enforcement of Race Restrictive 
Covenants as State Attion Within Scope of Fourteenth Amendment, 45 
Micu. L. Rev. 733 (1947), wherein the opinion is expressed that invalidation 
of restrictive covenants as contrary to public policy would be a sounder 
approach to the law. A Note, 13 U. or Cur. L. Rev. 477 (1946), questions 
the advisability of using the courts as a forum in which to thrash out this 
essentially sociological problem. 

19 See Note 16 supra. 

20 “The law is powerless to eradicate racial instincts or to abolish dis- 
tinctions which some citizens do draw on account of racial differences in re- 
lation to their matter of purely private concern. For the law to attempt 
to abolish these distinctions in the private dealings between individuals 
would only serve to accentuate the difficulties which the situation presents.” 
79 Ohio. App. 457, 466, 70 N.E. 2d 487, 492 (1946) quoting from Parmalee v. 
Morris, 218 Mich. 625, 628, 188 N.W. 330, 331 (1922). 

2179 Ohio App. 457, 70 N.E. 2d 487 (1946), appeal dismissed, 72 N.E. 
2d 97 (1947); cert. granted, judgment rev’d, 16 U.S.L. WEEK 3337 (U.S. May 
11, 1948). 
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opinion of Chief Justice Vinson holding that state judicial enforce- 
ment of restrictive agreements directed at Negroes is an unconstitu- 
tional denial by the state of the equal protection of the laws.** As 
succinctly stated by appellate Justice Edgerton, who dissented 
in Mays v. Burgess* and in Hurd v. Hodge,** “Restrictive covenants 
are not self-executing.”* That what the state legislature is pro- 
hibited from achieving openly should be accomplished through indi- 
vidually created but judicially enforced constrictions was a reflec- 
tion upon the judicial system of the nation. In companion cases** 
the Supreme Court, speaking again through the Chief Justice, held 
that judicial enforcements of racial restrictions is improper when 
undertaken by federal courts, for such enforcement is a denial of 
rights intended by Congress to be protected by the Civil Rights Act 
of 1866 and is contrary to the public policy of the United States. 
Therefore, as a result of these decisions, judicial sanction of a dis- 
criminatory device, the use of which has subjected the nation to 
criticism both at home and abroad, has finally been withdrawn. 


Robert J. Lynn 


Enforcement of Submission Agreements 


The significance of the enforceability of voluntary industrial 
arbitration agreements becomes apparent when one realizes the 
widespread usage of arbitration clauses in industry-union collective 
bargaining agreements. Conservative appraisals have shown that 
three out of every four of the collectively bargained contracts opera- 
tive today between labor and management contain some proviso 
for the prospective arbitration of grievances and complaints. “In 
recent years the prevailing pattern has made practically automatic 
the acceptance of arbitration upon entering into contractual rela- 
tions with a union.”! “In the battle-scarred field of labor-manage- 
ment relations, where practically every issue is bitterly contro- 
versial, the principle of voluntary arbitration stands almost alone 





22 Shelley v. Kraemer, McGhee v. Sipes, 16 U.S.L. WEEK 4426 (U.S. 
May 4, 1948). 

23147 F. 2d 869, 873 (App. D.C. 1945). 

24 162 F. 2d 233, 235 (App. D.C. 1947). This opinion is especially notable 
for its discussion of the public policy argument. 

25 Supra note 24, at 239. 

°6 Hurd v. Hodge, Urciolo v. Hodge, 16 U.S.L. Week 4432 (U.S. May 
4, 1948). 


1 NATIONAL FOREMEN’sS INSTITUTE INC., PITFALLS To Avorn IN LABOR 
ARBITRATION 1 (1947). 

















330 OHIO STATE LAW JOURNAL [Vol. 9 


in having a virtual unanimity of acceptance.”* Behind this trend 
has been the impetus of labor, management, and the public. 


The current status of the Ohio law on this question has been 
concisely stated in a recent Common Pleas opinion.’ A labor union 
sought specific performance, by mandatory injunction, of arbitra- 
tion provisions in a labor agreement between the union and a cor- 
porate employer. The court in sustaining the defendant employer’s 
demurrer to the petition held, that in the absence of a statute giv- 
ing jurisdiction to the court to decree specific performance of the 
agreement to arbitrate, such relief must be denied. The court in- 
dicated that contracts between employers and employees in respect 
to the terms or conditions of employment are excluded by the pro- 
visions of The Ohio Arbitration Act* and cannot be specifically en- 
forced prior to issuance of an award. No appeal was taken from 
the decision. 

The term “arbitration” is loosely applied to all extra-judicial 
determination of causes between parties in controversy.’ The dic- 
tionary broadly classifies arbitration into three groups: (A) inter- 
national arbitration, between nations; (B) commercial arbitration, 
between business men; and (C) industrial arbitration between 
management and labor.* Each of these three general classifications 
is subdivided into: “submission agreement,” an agreement to sub- 
mit an existing controversy; “arbitration clause,” an agreement to 
submit future controversies arising from an existing agreement. 

Distinctions among these three species of arbitration were pri- 
marily terminological and of limited practical significance until 
passage of recent arbitration laws.’ At common law, the judicial 





2Ibid. It is not the object of this note to discuss compulsory arbitra- 
tion. “Compulsory arbitration is distinguished from voluntary arbitration by 
the fact that the parties to a dispute are under statutory obligation to sub- 
mit unresolved differences to settlement through the arbitral process. Em- 
ployers and employees thay be bound by outstanding labor contracts to refer 
certain types of disputes to an arbitral board, but the arbitration is classi- 
fied as voluntary so long as it results from an agreement freely entered into 
by both sides, whether currently or in the past. Voluntary arbitration is 
an accepted method of adjusting labor disputes, usually being urged on the 
parties when conciliation and mediation have failed to bring about a 
settlement.” 2 PatcH, ComMPULSORY ARBITRATION, EDITORIAL RESEARCH RE- 
PoRTS 595 (1947). 

3 Utility Workers Union v. Ohio Power Co., 49 Ohio L. Abs. 619 (Ct. 
of C.P., Tuscarawas County 1948). 

*OutIo GEN. CopE §§12148-1 to 12148-17. 

5 WEBSTER, INTERNATIONAL DICTIONARY 138 (2d ed. 1938). 

6 Ibid. “The essence of arbitration is the passing of judgment by third 
persons on a dispute between two parties at interest.” 2 PaTcH, COMPULSORY 
ARBITRATION, EDITORIAL RESEARCH REPORTS 596 (1947). 

7 Phillips, The Function of Arbitration in the Settlement of Industrial 
Disputes, 33 Cox. L. Rev. 1366 (1933). 
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fiat was against enforcement of arbitration agreements regardless 
of their classification. An agreement to arbitrate either an existing 
dispute, or a future dispute, though not declared illegal, was never- 
theless not specifically enforceable prior to the making of an award. 
Nor would the courts compel the arbiter to act.® 

Common law decisions further provided for a revocation of the 
authority of the arbitrator, or of the agreement to submit, at any 
period prior to the making of the award.’ “Only an award in final 
form could bar the right to revoke the submission. This was true 
even though the parties had an express covenant not to revoke, 
because the parties could not make that irrevocable which was in 
its nature revocable.”'® 

The following reasons have been offered for refusal to give ef- 
fect to arbitration agreements: because arbitration agreements 
ousted courts from jurisdiction they were contrary to public 
policy;'' such clauses by nature were revocable;** arbitral processes 
prevented legal action and needlessly restricted individual rights;'* 
arbitrators at common law were without authority to administer 
oaths or compel attendance of witnesses, and were therefore in- 
competent completely and accurately to administer true justice." 

“It has been asserted and never denied that this hostility prob- 
ably originated ‘in the contests of courts of ancient times for ex- 
tensions of jurisdiction —all of them being opposed to anything 
that would altogether deprive every one of them of jurisdiction.’ ”® 
“A more unworthy genesis cannot be imagined’”?* but this judicial 
antipathy to usurpation of court duties has survived to the present 
to harass the enforcement of labor arbitration agreements."* 





®’ Conner v. Drake, 1 Ohio St. 166 (1853); Dayton and Union Ry. v. 
P.C.C. and St.L. Ry., 6 Ohio C.C. (N.S.) 537, 549 (1902); Shafer v. M.G.M. 
Corp., 36 Ohio App. 31, 172 N.E. 689 (1929); 3 Am. Jur. 996; 6 WiiistoN, 
ContTrRAcTs §1919 (Rev. ed. 1938). 

® Tilden v. Bernard, 12 Ohio C.C. (N.S.) 193 (1909); State v. Jackson, 
36 Ohio St. 281, 284 (1880); Polk v. The Cleveland Ry., 20 Ohio App. 317, 
151 N.E. 808 (1925). 

103 OHIO Jur. 76. 

11 Baltimore and O.R.R. v. Stankard, 56 Ohio St. 224, 46 N.E. 577 (1897). 

12 See notes 10 and 11 supra. 

13 See note 12 supra. .« 

14 Shafer v. M.G.M. Corp., 36 Ohio App. 31, 172 N.E. 689 (1929). 

156 WILLISTON, CONTRACTS §1919 n. 2 (Rev. ed. 1938). See opinion of 
Lord Campbell in Scott v. Avery, 5 H.L.C. 811. 

16U. S. Asphalt Refining Co. v. Trinidad Lake Petroleum Co., 22 Fed. 
1006; Wolaver, The Historical Background of Commercial Arbitration, 83 U. 
Or Pa. L. REv. 132 (1934). 

17 Myers v. Jenkins, 63 Ohio St. 101, 57 N.E. 1089 (1900); Tilden v. 
Bernard, 12 Ohio C.C. (N.S.) 193, 21 Ohio C.D. 225 (1909). 
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The single common law remedy for a violation of an agreement 
to arbitrate consisted of an action for damages for breach of the 
agreement.'* Because of the difficulty of proving any but nominal 
damages, this relief was obviously inadequate.*® 

Courts distinguished cases where compliance with the arbitra- 
tion clause was made a condition precedent to action on the princi- 
pal contract, and then refused to take jurisdiction unless and until 
the condition precedent were performed.”® But this relief was 
limited to clauses, as conditions precedent, which stipulated for the 
ascertainment of certain preliminary or incidental matters, the 
determination of which was essential to the right of action on the 
main contract. If the condition involved determinations of sub- 
stantive liability, or if it provided for a waiver of the litigant’s 
right to seek court redress, it was disregarded.*t Any attempt to 
stipulate for the determination of the ultimate legal issue, the lia- 
bility or non-liability of the parties, no matter its form, encountered 
the traditional antagonism and was held void. 

If the clause making the award a condition precedent was not 
an integral and specific part of the contract, it was construed as a 
collateral covenant and not a bar to legal action on the primary 
contract. This concept was followed even where the action was 
brought without a prior arbitration and award.* Judicial reticence 
to construe a clause to be a condition precedent to the right to 
maintain an action made it an essential requirement that the word- 
ing of the contract expressly declare the clause to be a condition. 

Because of this status of judicial opinion, many states passed 
arbitration statutes specifically authorizing and providing for the 
specific performance of arbitration clauses. Some passed in sub- 
stance the provisions of the Draft State Arbitration Act.** Other 
states greatly modified this recommended legislation to suit special 
needs. It is at this juncture that the nomenclature of the agreement 
ceases to be academic and acquires important legal consequences. 
Statutory distinctions are now drawn between commercial and in- 
dustrial arbitration; between “submission agreements” and “arbi- 
tration clauses.” Seven states, including Ohio, have affirmatively 
excluded labor disputes from the jurisdiction of their arbitration 











183 Am. Jur. 904; See note, 47 L.R.A. (N.S.) 409 (1914); Utility Work- 
ers Union v. Ohio Power Co., 49 Ohio L. Abs. 619 (1948). 

19See note 18 supra. 

20 Graham v. German American Insurance Co., 75 Ohio St. 374, 79 N.E. 
930 (1907). 

21 Myers v. Jenkins, 63 Ohio St. 101, 57 N.E. 1089 (1900). 

22 Hamilton v. Home Insurance Co., 137 U.S. 370 (1890); Note, 94 A.L.R. 
518 (1935). 
23 Sponsored by the American Arbitration Association. 
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statutes.** “Submission agreements” are irrevocable and specifically 
enforceable by statutes in all but two states. “Arbitration agree- 
ments” are specifically enforceable in only thirteen states and under 
Federal arbitration laws.** 


The Draft State Act was designed primarily to meet the neces- 
sity of commercial arbitration,*’ but industrial arbitration is in- 
cluded within its provisions.** Thus in the absence of specific statu- 
tory exclusions, labor disputes arising under labor agreements pro- 
viding for submission of the dispute to arbitration are within the 
purview of the Draft State Act and are deemed ey en- 
forceable.** 


Those states that have passed the Draft State Act, or similar 
arbitration legislation, have tussled with the question of whether 
industrial disputes are also to be covered by the Draft State Act. 
The wisdom of such inclusion is questioned by some authorities 
who point out that commercial arbitration has as its ultimate mo- 
tive the substitution of the arbitrator for a court, whereas “.. . 
industrial arbitration in any but interpretative cases provides a tri- 
bunal for the settlement of fundamental disputes, for there is no 
court in which such disputes can be settled.’’*° 


In 1931, Ohio repealed its former arbitration statutes** and 
substituted therefor substantially the provisions of the Draft State 





24 Ariz. CopE §§ 27-301 to 27-311 (1939); Micu. Strat. §§ 27, 2483 am 
27.2505 (1936) as amended by Public Acts (1941) No. 182, and § 27.2505 
(1); N. H. Pus. Laws (1926), Ch. 358, as amended by laws 1929, Ch. 147, 
§§ 1 to 10; OnTo GEN. CobDE §§ 12148-1 to 12148-17; Ore. Comp. Laws ANN. 
§§ 11-601 to 11-613 (1940); R. I. Gen. Laws (1938) Ch. 475, §§ 1 to 17; 
Wis. Rev. Stat. §§ 298.01 to 298.18 (1939). 

25> Oklahoma and South Dakota. In these two states submissions of 
existing controversies are capable of specific performance without statute 
provisions. 1 TELLER, LABor DISPUTES AND COLLECTIVE BARGAINING AGREE- 
MENTS 540 (1940). 

26 Ariz., Cal., Conn., La., Mass., N. H., N. J., N. Y., Ohio, Ore., Pa., 
R. L, Wis. 

27Draft State Act, American Arbitration Association, New York. 
Phillips, The Function of Arbitration in the Settlement of Industrial Dis- 
putes, 33 Cot. L. Rev. 1367 (1933). 

*8“The provisions of this Act shall apply to any arbitration agree- 
ment between employers and employees or between employers and asso- 
ciations of employees, unless such agreement specifically provides that it 
shall not be subject to the provisions of this Act.” Draft State Act, Amer- 
ican Arbitration Association, New York, Section 1. 

29 Ibid. 

306 WILLISTON, CONTRACTS § 1930 (Rev. ed. 1938). 

31 In 1931 Ohio enacted arbitration legislation which had the effect of 
making the arbitration provision clause legal but did little else. The com- 
mon law rules were still used in deciding arbitration questions. Columbus, 
H. V. and T.R.R. v. Burke, 54 Ohio St. 98, 43 N. E. 282 (1896); Torrence 
v. Amden, 2 Ohio Fed. Dec. 325, 24 Fed. Cas. 62 (1844). 
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Arbitration Act.** Under this new Ohio legislation, certain contracts 
to arbitrate were declared directly enforceable by mandatory in- 
junction decreeing specific performance;** indirectly enforce- 
able by court order staying contractual actions brought in violation 
of an agreement to arbitrate;** and collaterally enforceable by court 
order appointing arbitrators empowered to proceed with the arbi- 
tration.** This constituted a radical departure from previous com- 
mon law principles.** 

However, this Ohio act excludes collective or individual agree- 
ments between employers and employees in respect to terms or con- 
ditions of employment.*’ Ohio law therefore excludes industrial 
arbitration from the statutory provision allowing specific perform- 
ance of commercial arbitration clauses. 

Under certain sections of the Ohio General Code,** employers 
and employees may voluntarily submit an existing controversy to 
the Industrial Commission of Ohio. The Industrial Commission 
has authority to hear the dispute and make a finding. This finding 
is enforceable by court order, provided the parties to the contro- 
versy have stipulated beforehand that the decision of the Com- 
mission shall be binding.*® 

In no code provision can there be found statutes providing for 
the enforceability of agreements for the arbitration of future labor 
disputes. Since arbitration clauses in collective agreements in- 
variably concern issues yet to arise, the present Ohio view as to 
the enforceability of labor arbitration remains unchanged. 

It is submitted that the law should provide a method of en- 
forcement for industrial arbitration agreements which will be as 
effective as those provided for the commercial counterpart. En- 
forcement of commercial arbitration has been legislatively approved 
as a method of avoiding the concomitant expense, technicality, in- 
expediency, and undesirable bias, often created in a jury trial. 

Arbitration in labor controversies is a flexible, orderly, and 
established preventative substitute for industrial battle. It is not 
hailed as an attempted cure. Arbitrative processes offers to con- 
tractual participants a voluntary, satisfactory, and amicable pro- 





32 OuIO GEN. CODE §12148-1 et seq. 

83 Ou1IO GEN. CODE §12148-3. 

84 OnTIO GEN. CODE §12148-2. 

35Qu1I0o GEN. Cope §12148-4. American Laundry Machinery Co. v. 
Prosperity Gas Co., 27 Ohio Op. 393 (1944). 

86 The Ohio Code Sections provide for the three enforcement devices 
recommended by The Draft State Act in Sections 3, 4 and 5. 

87 OHIO GEN. CoDE §12148-1. 

88 Ou1TO GEN. CopvE §§871-12, 871-22. 

* OuIo GEN. CopE §§1066, 1063, 1074. 
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cedure of adjudication of prospective discord where otherwise the 
dispute would be non-justiciable. Artifice should not be resorted to 
to evade such provisions for evasion negates the goal of labor arbi- 
tration if the proviso for arbitration becomes the threshold rather 
than the conclusion of litigation.*° A great percentage of arbitration 
clauses are carried to completion and the results accepted because 
of the integrity of the parties concerned, and their mutual respect 
for a promise made. The auspicious record of the use of the arbi- 
tration method in labor contracts, however sucvessful, does not 
suture the incision of non-enforceability. As a consequence the 
contractual provision for arbitration is left precariously balanced on 
the caprice of the parties and its inclusion in the collective agree- 
ment settles nothing. Its inclusion actually provides a means for 
reopening the controversies supposedly settled in the bargaining 
process instead of merely interpreting that which was bargained. 
Thus an agreement to arbitrate becomes an advantageous wedge to 
prolong a dispute rather than to provide a mechanism for its settle- 
ment. 


Legislation is needed in Ohio if it be desired to enforce labor 
arbitration agreements, and-until the legislature sees fit to modern- 
ize legal thinking on this issue, voluntary collective labor agree- 
ments to arbitrate future disputes will remain “. . . worthless 
guarantees against the necessity for recourse to the traditional ju- 
dicial process.”** : 

Robert L. Perdue 





40 “Sometimes in voluntary arbitration the parties reserve the right 
to reject the award of the arbitrators, but this is not the usual practice. 
In fact there is little point in resorting to arbitration unless the parties 
agree in advance to accept the award.” 2 Patcn, CompuLtsozy ARSIITRATION, 
EDITORIAL RESEARCH REPORTS 595 (1947). 

41] TELLER, LABorR DISPUTES AND COLLECTIVE BARGAINING AGREEMENTS 
539 (1940). 
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Church and State, 1948 


On March 8, 1948 the Supreme Court of the United States de- 
cided the case of McCollum v. Board of Education’ holding that a 
voluntary, part time program of religious education in the public 
schools of Champaign, Illinois, was violative of the First Amend- 
ment, “made applicable to the states by the Fourteenth Amend- 
ment.” This decision followed only a year after that in the case of 
Everson v. Board of Education® in which a New Jersey law author- 
izing the use of tax funds to reimburse parents of public and 
parochial school children for their expenditures for transporting 
their offspring to school via public common carriers was upheld 
against the assertion that it was violative of the First and Four- 
teenth Amendments. Both opinions were written by Mr. Justice 
Black. In the Everson case there were four dissents: Justices Jack- 
son, Rutledge, Frankfurter and Burton. In the McCollum case the 
only dissenter was Mr. Justice Reed. In both cases the dissent 
seems to the writer to present the better argument. In both cases 
the majority is out of step with the prevailing sentiment and mores 
of the time. 

Before the adoption of the Fourteenth Amendment it was gen- 
erally conceded that the First Amendment applied only to acts by 
the national government.’ It expressly states that “Congress shall 
make no law respecting an establishment of religion, or prohibiting 
the free exercise thereof, or abridging the freedom of speech or of 
the press...” Such questions as are presented by the McCollum 
and Everson cases would clearly have been matters within the ex- 
clusive jurisdiction of the state courts before 1868. The Supreme 
Court of the United States, speaking through Mr. Justice Miller in 
the Slaughterhouse Cases, expressly renounced the concept that the 
Bill of Rights of the federal Constitution was an enumeration of the 
privileges and immunities of citizens of the United States and re- 
fused to commit the Court to the role of ex post facto censor of 
state legislation.” There were four dissents. 

The first encroachments on the doctrine of federal non-inter- 
vention under the Fourteenth Amendment in matters covered by 
the First Amendment arose in cases involving freedom of speech 
and of the press. In Gitlow v. New York, Mr. Justice Sanford as- 
sumed that freedom of speech and of the press were among the 





168 Sup. Ct. 461 (1948). 

2Id. at 464. 

3330 U. S. 1 (1947). 

4 Barron v. Baltimore, 7 Pet. 242 (U. S. 1833). 

516 Wall. 36 (U.S. 1872); cf. Twining v. New Jersey, 211 U.S. 78 
(1908), Mr. Justice Harlan dissenting. 
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fundamental personal rights and “liberties” protected by the due 
process clause of the Fourteenth Amendment from impairment by 
the states.° He made no allusion to the First Amendment in his 
opinion. Justices Holmes and Brandeis dissented. Only six years 
later Mr. Chief Justice Hughes added fuel to the flame by invalidat- 
ing the Minnesota newspaper injunction act as a violation of “the 
liberty of the press guaranteed by the Fourteenth Amendment.”’ 
Justices Butler, Van Devanter, McReynolds and Sutherland dis- 
sented. 

There was no mention of the First Amendment in the decisions 
of the Supreme Court dealing with state legislative and administra- 
tive action until the advent of the Jehovah’s Witnesses cases. In the 
first of these, the Gobitis case, the court, speaking through Mr. 
Justice Frankfurter, upheld a regulation of a public school board 
requiring pupils to salute the flag, regardless of their religious be- 
liefs.. Mr. Justice Stone, in dissent said, “The law which is thus 
sustained is unique in the history of Anglo-American legislation. It 
does more than suppress freedom of speech and more than prohibit 
the free exercise of religion, which concededly are forbidden by the 
First Amendment and are violations of the liberty guaranteed by 
the Fourteenth.”® Here is a suggestion of the linking of the First 
and Fourteenth Amendments as limitations upon state power which 
came soon after. 

In fact, the Gobitis case remained the law for only three years 
when the same question as to the flag salute was presented to the 
court again. This time an opposite conclusion was reached and the 
state legislation was held invalid.’ Mr. Justice Jackson, who de- 
livered the opinion of the court, made the new doctrine as to the 
status of the First Amendment quite clear. He said, “The test of 
legislation which collides with the Fourteenth Amendment, because 
it also collides with the principles of the First, is much more definite 
than the test when only the Fourteenth is involved. Much of the 
vagueness of the due process clause disappears when the specific 
prohibitions of the First become its standard . . . It is important to 
note that while it is the Fourteenth Amendment which bears di- 
rectly upon the State it is the more specific limiting principles of the 
First Amendment that finally govern this case.”'* There were dis- 
sents by Justices Frankfurter, Roberts and Reed. 





6 268 U.S. 652 (1925). 

7Near v. Minnesota, 283 U.S. 697, 723 (1931). 

8 Minersville School Dist. v. Gobitis, 310 U.S. 586 (1940). 

®*Id. at 601. 

10 West Virginia State Board of Education v. Barnette, 319 U.S. 624 
(1943). 
11 Id. at 639. 
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The Barnette case was decided at the same term of court as 
Murdock v. Pennsylvania" in which the court invalidated an ordi- 
nance of the City of Jeannette imposing a license tax upon solicitors 
as applied to Jehovah’s Witnesses. The opinion of the court was 
delivered by Mr. Justice Douglas, who said, “The First Amendment, 
which the Fourteenth makes applicable to the states’’* guarantees 
certain freedoms which cannot be abridged through the taxing 
power any more than through the police power. “A state may not 
impose a charge for the enjoyment of a right granted by the Federal 
Constitution.”"* 

Up to 1947, in the handling of cases involving freedom of re- 
ligious groups, the Supreme Court was following a liberal and 
popular pattern. Of course there were exceptions, such as the 
Gobitis case, and there were cases in which the states and their 
municipalities were permitted to exercise reasonable regulation of 
religious groups and their activities under the police power, such as 
Cox v. New Hampshire.“ But in the Everson case a somewhat 
different issue arose. The problem had been faced once before in 
Cochran v. Louisiana"* in which case the court approved the use of 
tax funds for the purchase of textbooks for use in parochial schools. 
Even earlier the court had held that parents might, in discharge of 
their duty under state compulsory education laws, send their chil- 
dren to a religious rather than a public school if the school met the 
secular educational requirements imposed by the state.’’ In this 
case the Oregon statute requiring all children of school age to attend 
public school was held unconstitutional under the Fourteenth 
Amendment. 

In the words of Mr. Justice Rutledge’s dissenting opinion in the 
Everson case “For just as Cochran v. Board of Education, . . . has 
opened the way by oblique ruling for this decision, so will the two 
make wider the breach for a third.'* Thus with time, the most 





12319 U.S. 105 (1943). 

13 Jd. at 108. 

147d. at 113. For other recent cases involving limitations on freedom 
of religion by state laws see Marsh v. Alabama, 326 U.S. 501 (1946); Prince 
v. Massachusetts, 321 U.S. 158 (1944); Martin v. Struthers, 319 U.S. 141 
(1943) ; Douglas v. City of Jeannette, 319 U.S. 157 (1943); Largent v. Texas, 
318 U.S. 418 (1943); Jamison v. Texas, 318 U.S. 413 (1943); Chaplinsky v. 
New Hampshire, 315 U.S. 568 (1942); Cox v. New Hampshire, 312 U.S. 569 
(1941); Cantwell v. Connecticut, 310 U.S. 296 (1940); Schneider v. State, 
308 U.S. 147 (1939). 

15312 U.S. 569 (1941). 

16 281 U.S. 370 (1930). 

17 Pierce v. Society of Sisters, 268 U.S. 510 (1925). 

18 This reference to obliqueness results from the fact that the First 
Amendment issue was not raised by the briefs in the Cochran case. 




















1948 | COMMENTS 339 


solid freedom gives way before continuing corrosive decisions. . .’° 
Compulsory attendance upon religious exercises went out early in 
the process of separating church and state, together with forced ob- 
servance of religious forms and ceremonies. Test oaths and reli- 
gious qualification for office followed later . . . Hence today, apart 
from efforts to inject religious training or exercises and sectarian 
issues into the public schools, the only serious surviving threat to 
maintaining that complete and permanent separation of religion and 
civil power which the First Amendment commands is through use 
of the taxing power to support religion, religious establishments, or 
establishments having a religious foundation whatever their form 
or special religious function.”*’ Mr. Justice Rutledge found in the 
New Jersey practice a direct and palpable violation of the principle 
of separation of church and state enjoined by the First Amendment. 
Transportation was inseparable from other educational costs. The 
purpose of the state’s contribution was to defray the cost of convey- 
ing the pupil to the place where he was to receive not only secular, 
but also, and primarily, religious instruction. He did not deny the 
value or necessity of religious training. But he did deny that it 
could be aided or promoted in any way from the public treasury. 
Justices Franfurter, Jackson, and Burton joined in this dissent. 
Mr. Justice Black in presenting the opinion of the court has a 
lame argument indeed when compared with those advanced by 
Justices Jackson and Rutledge in the dissent: He points out: (1) 
the power of the Court to strike down state statutes, on the ground 
that the purpose for which tax raised funds were to be expended 
was not a public one, must be exercised with extreme caution; (2) 
it is too late to argue (in view of the Cochran case) that legislation 
to reimburse needy parents, or all parents for payment of the fares 
of their children so that they can ride in public busses to and from 
schools rather than run the risk of traffic and other hazards incident 
to walking or “hitch hiking” serves no public purpose; (3) while the 
state may not contribute tax funds to the support of any institution 
which teaches the tenets and faith of any church, it may not deny 
the benefits of its public welfare legislation to any person because 
of his faith or lack of it. The tax involved was likened to the 
service rendered by police or fire departments which must be avail- 
able to all alike. As far as Mr. Justice Black’s argument is germane 
to the matter dealt with in the opinion, it clearly points toward a 
conclusion opposite from that which he reached on behalf of the 
majority of the court. He concluded his presentation with the 
following paragraph: “The First Amendment has erected a wall 





19 330 U.S. at 29. 
20 Td. at 44. 
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between church and state. That wall must be kept high and im- 
pregnable. We could not approve the slightest breach. New Jersey 
has not breached it here.”*? Such a conclusion is a patent non se- 
quitur. It is not surprising that four justices dissented. 

The Everson case laid the foundation for the McCollum case, 
which was decided a year later. It also stimulated a widespread 
public reaction, expressed by religious and secular publications and 
by leaders of public opinion in all parts of the country. There were 
even political repercussions, especially in the South. Mr. Justice 
Black, as the spokesman for the majority, came in for some rather 
severe personal criticism. By his opinion, even though it followed 
the Cochran case, he had made a serious breach in the strict 
separation of church and state so dear to the hearts of the voters in 
the “Bible Belt,” and ipso facto, to the politicians who depended 
upon those voters. One possible explanation of the decision in the 
McCollum case is that it seemed expedient to Mr. Justice Black and 
to other members of the court to make amends for the Everson case 
by “cracking down” on voluntary religious education in the public 
schools. It is hard to find adequate justification for the conclusion 
reached in any other way. Neither in the opinion of the court nor 
in the concurring opinions of Mr. Justice Frankfurter and Mr. 
Justice Jackson is there any satisfactory explanation for the result 
reached. 

Mr. Justice Black, in the opinion of the court in the McCollum 
case, based the invalidation of the Champaign School District pro- 
gram upon “the use of tax supported property for religious instruc- 
tion and the close cooperation between the school authorities and 
the religious council (including Catholic, Protestant, and Jew) in 
promoting religious education.”** This arrangement, he thought, 
fell “squarely under the ban of the First Amendment (made appli- 
cable to the states by the Fourteenth) ”** as interpreted by the court 
in the Everson case. The references which he made to that case are 
to the dicta, such as the final paragraph, composed wholly of plati- 
tudes not determinative of the issues involved. If the McCollum 
case really had been decided on the basis of the Everson case it 
would necessarily have gone the other way. Certainly consistent 
persons cannot uphold taxes for religious purposes one day and 
condemn them the next. Furthermore, of the two, the Everson 
case, logically should have been found to have violated the First 
and Fourteenth Amendments because the tax raised funds were 
used in that case to benefit only one religious group, while in the 





21 330 U.S. at 18. 
2268 Sup. Ct. at 464. 
237d. at 464. 
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McCollum case the tax raised funds were used for benefit of all re- 
ligious groups (Catholic, Protestant, and Jew). 

Mr. Justice Frankfurter in his concurring opinion was also 
troubled about the intimate connection in the Champaign system 
between religious and secular instruction. He presented in his 
opinion a scholarly and illuminating survey of the history of religion 
in education in this country. He admitted that the concept of 
separation of church and state in American education is of compara- 
tively recent development. Enough of the earlier idea of combined 
effort in this field remained in 1875 to make the need for separation 
worthy of comment by President Grant. Not until 1876 did 
Congress begin to make non-sectarian public schools a condition of 
the admission of new states to the union. 

The increased tempo of modern life has made the home and 
church less effective instrumentalities for religious education than 
they once were. Parents who desire for their children the religious 
education which they themselves had, turn to the church. The 
church in turn points out that the time of the children is monopo- 
lized by the school and asks for them to be “released” from a part 
of this obligation for religious education. The parents approve. 
Plans similar to that established in Champaign have been set up in 
many localities in all parts of the country. By the McCollum case 


all of these projects must be abandoned or revised to avoid the bases 
for their condemnation..- 


One way in which the ban may be avoided is by using churches 
rather than school buildings in which to hold the classes. This will 
be less efficient, but the change is not an impossible one. In some 
cities this already is being done. In the second place, the secular 
school authorities must deny any official knowledge of or participa- 
tion in the plan. This should be easier if the classes in religious 
education are not held on the school premises. Finally, the classes 
must be held entirely outside of the regular school hours. Of course 
there is nothing to prevent the changing of these hours, if state law 
permits, in order to allow time for religious instruction. It goes 
without saying that attendance on such classes should never be 
compulsory and no public funds should be expended either for 
salaries of teachers, or for supplies and equipment, or for rental of 
space. The superintendent of schools may not have any hand 
(officially) in the selection or retention of the teachers. 


Mr. Justice Frankfurter in his concurring opinion suggested that 
there may be ways in which the rigor of the case may be mitigated 
by changes in local schemes. Mr. Justice Jackson, in a separate 
concurring opinion, expressed considerable doubt as to whether the 
facts of the case established jurisdiction in the court. He distin- 
guished it from both the Barnette case and the Everson case (in 
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which he dissented). He said, “In this case... any cost of this plan 
to the taxpayers is incalculable and negligible . . . I think it is 
doubtful whether the taxpayer in this case has shown any sub- 
stanial property injury.’** He clearly recognized the difficulty, if 
not impossibilty, of removing all traces of religion from the secular 
courses of the curriculum. He deplored the broad and sweeping 
form of the decree requested by the petitioner and apparently ap- 
proved by the court. He concluded his opinion by saying, “It is 
idle to pretend that this task is one for which we can find in the 
Constitution one word to help us as judges to decide where the 
secular ends and sectarian begins in education. Nor can we find 
guidance in any other legal source. It is a matter on which we 
can find no law but our own prepossessions.”** 

Mr. Justice Reed was alone in his dissent, although, from the 
concurring opinions of Mr. Justice Frankfurter and Mr. Justice 
Jackson, it is clear that they were not completely convinced of the 
desirability of the court’s decision. In the dissent, the fact that 
even at the University of Virginia, in 1824, religious sects were in- 
vited to establish schools for instruction in their religion was cited 
as evidence of the practice of that day. The difference between the 
statements of Jefferson on the separation of church and state, and 
the actual practice of the university he founded was considerable. 
As Mr. Justice Reed pointed out, “A rule of law should not be drawn 
from a figure of speech’’*® such as Jefferson had uttered. The dis- 
sent further suggested that churches all receive aid from the gov- 
ernment in the form of freedom from taxation. The practices of 
the federal government are pointed to as a similar type of “aid” to 
religion as that proscribed by the court: an official chaplain for 
Congress, chaplains for the armed forces, training for the ministry 
under the G I Bill of Rights, compulsory chapel services at the 
Military and Naval Academies. He said, “I cannot agree with the 
Court’s conclusion that when pupils compelled by law to go to 
school for secular education are released from school so as to 
attend religious classes, churches are unconstitutionally aided... 
the mere use of the school buildings by a non-sectarian group for 
religious education ought not to be condemned as an establishment 
of religion ... The prohibition of enactments respecting the estab- 
lishment of religion do not bar every friendly gesture between 
church and state.”*” 


The dissenting opinion concludes with an argument for affirm- 
ance which makes a strong appeal to those who believe in state 


2468 Sup. Ct. at 476. 
25 Id. at 478. 
26 Id. at 482. 
27 Id. at 486-487. 
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sovereignty and control over education. “A state is entitled to have 
great leeway in its legislation when dealing with the important 
social problems of its population . .. Devotion to the great principle 
of religious liberty should not lead us into a rigid interpretation of 
the constitutional guarantee that conflicts with accepted habits of 
our people.”** The court is reaping the whirlwind from the wind 
sown by Chief Justice Hughes in Near v. Minnesota. Perhaps it 
would have been better if the court never had extended the due 
process clause of the Fourteenth Amendment to include the guaran- 
tees of the First Amendment, which were clearly intended to be 
limitations only upon Congress. A reversion to the rule of Barron 
v. Baltimore, The Slaughterhouse Cases, and Twining v. New Jersey 
would relieve the court from the onerous duty of serving as a board 
of censors for the states and probably would prevent it from making 
such bad and inconsistent law on the subject of church and state as 
is found in the Everson and McCollum cases. If the court is entering 
upon this new line of decision because it is not satisfied with the 
way the state courts are dealing with the bills of rights of the state 
constitutions, a better solution would seem to be awakening citizens 
to demand better administration of their own state laws rather than 
reducing the administration of public law to a dead level of federal 
control. 
Harvey Walker, Sr. 





28 Id. at 487. 





Recent Decisions 


CONFLICTS—-DUE PROCESS OF LAW—FULL FAITH AND CREDIT— 
CONTINUING JURISDICTION 


A North Carolina court, supervising a testamentary trust, re- 
moved the trustee for misconduct. Trustee had left the state with 
the trust assets and was served both by publication and personally 
in the District of Columbia in compliance with North Carolina 
statutes. The successor trustee brought an action in the District 
Court of the District of Columbia for possession of the trust assets 
and an accounting. In this action, deposed trustee attacked the 
North Carolina removal proceeding for lack of jurisdiction. The 
district court granted summary judgment for the successor trustee. 
Held, on appeal, that the North Carolina proceeding was entitled to 
full faith and credit. The proceeding was quasi in rem and the 
trustee, already before the court in the general proceeding, is en- 
titled to no more than constructive service. Judgment affirmed. 
Boone v. Wachovia Bank & Trust Co., 163 F. 2d 809 (App. D.C. 
1947). 

In North Carolina, jurisdiction for removal of a testamentary 
trustee is in equity. Cheshire v. 1st Presbyterian Church, 221 N.C. 
205, 19 S.E. 2d 855 (1942); In re Smith’s Estate, 200 N.C. 272, 156 
S.E. 494 (1931). The North Carolina court, being a court of equity, 
had inherent power to remove a trustee for cause. North Carolina 
R.R. v. Wilson, 81 N.C. 221 (1879); Franz v. Buder, 34 F. 2d 353 
(C.C.A. 8th 1929); 3 Pomeroy, Equity JURISPRUDENCE 2504 (4th ed. 
1918). 

If both the res and the trustee are in another state when an 
action to remove the trustee is instituted, a judgment of removal 
upon constructive service is ineffective and not entitled to full 
faith and credit. Parker v. Kelley, 166 Fed. 968 (W.D.N.Y. 1908). 
But once jurisdiction of the trust res has been acquired by the 
court, this jurisdiction is not lost by the improper removal of the 
res from its custody. Pennington v. Smith, 69 Fed. 188 (S.D.N.Y. 
1895) ; 3 FREEMAN, JUDGMENTS 3142 (5th ed. 1925). Accord, The Rio 
Grande, 23 Wall. 458 (U.S. 1874). The North Carolina removal 
proceeding against the trustee with respect to the res was quasi in 
rem. Freeman v. Alderson, 119 U.S. 185 (1886); Combs v. Combs, 
249 Ky. 155, 60 S.W. 2d 368 (1933); Gassert v. Strong, 38 Mont. 18, 98 
Pac. 497 (1908). Since there was continuing jurisdiction over the 
res, due process was satisfied if the trustee received notice by con- 
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structive service. Griffin v. Griffin, 327 U.S. 220 (1945); Michigan 
Trust Co. v. Ferry, 228 U.S. 346 (1913) ; Letcher’s Trustee v. German 
National Bank, 134 Ky. 24, 119 S.W. 236, (1904) ; RESTATEMENT, Con- 
FLICT OF LAws §§75, 76 (1934). 

By local law, title may vest in the successor trustee by the 
order of appointment without a conveyance from the predecessor 
trustee. 1 N.C. Gen. Stat. §1-227 (1943); State v. Underwood, 86 
P. 2d 707 (Wyo. 1939); Coster v. Coster, 125 App. Div. 516, 109 N.Y. 
Supp. 798 (1st Dept. 1908) ; Scort, Trusts §109 (Supp. 1946) ; Bocert, 
TRUSTS AND TRUSTEES $532 (1935) ; RESTATEMENT, TRusTS $109 (1935). 


Having established the jurisdiction of the state court over the 
res, and the reasonableness of the notice, federal courts must give 
full faith and credit to the proceeding of the state court. U.S. 
Const. Art. IV, §1; Rev. Star. $905 (2d ed. 1878), 28 U.S.C. §687 
(1940); American Surety Co. v. Baldwin, 287 U.S. 156 (1932); Pen- 
noyer v. Neff, 95 U.S. 714 (1877); Ins. Co. v. Harris, 97 U.S. 331 
(1877) ; Mills v. Duryee, 7 Cranch 481 (U.S. 1813). When the court 
proceeding vests title of property, over which the court has juris- 
diction, in the successor trustee, the technical distinction between 
an equity decree and a judgment at law is not controlling. Cf. Fall 
v. Eastin, 215 U.S. 1 (1909); Meentz v. Comstock, 230 Iowa 63, 296 
N.W. 721 (1941); Matson v. Matson, 186 Iowa 607, 173 N.W. 127 
(1919); RESTATEMENT, CoONFLIcT or Laws, §$449, 450 (1934); Good- 
rich, Five Years of Conflict of Laws, 32 Va. L. Rev. 295, 328 (1946). 

As an additional reason why the deposed trustee was not denied 
due process of law by constructive service, the court pointed out 
that there is continuing in personam jurisdiction over a trustee who 
is administering a trust under supervision of the court, since the 
administration is an integral part of the original proceeding. Ac- 
cord, Michigan Trust Co. v. Ferry, supra; Milliken v. Meyer, 311 U.S. 
457 (1940); Hatch v. Hatch, 192 Atl. 241 (N.J. Eq. 1937); Moore v. 
Superior Ct., 203 Cal. 238, 263 Pac. 1009 (1928); State v. District Ct., 
46 Mont. 425, 128 Pac. 590 (1912). Jurisdiction acquired by consent 
or submission of the defendant is not lost by his subsequent attempt 
to withdraw his consent or submission. Michigan Trust Co. v. 
Ferry, supra; Nations v. Johnson, 24 How. 195 (U.S. 1860). 

The desirability of the result of the principal case is obvious, 
else testamentary trustees by their own wrongful acts could fore- 
stall removal by leaving the jurisdiction with the trust assets. 


Don W. Sears 
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CONSTITUTIONAL LAwW—DvueE ProcesS—NEw YorK OBSCENE 
PRINTS AND ARTICLES STATUTE HELD UNCONSTITUTIONAL 


The appellant was a bookdealer who sold books and magazines 
containing stories dealing with crime and bloodshed. He was con- 
victed of a violation of Section 1141 (2) of the New York Penal 
Statute which read in part, “a person who... has in his possession 
with intent to sell ... any book, pamphlet, magazine, newspaper, or 
other printed paper devoted to the publication and principally 
made up of criminal deeds, or pictures, or stories of deeds of blood- 
shed, lust or crimes; ... is guilty of a misdemeanor.” Upon appeal 
the New York Appellate Court construed the statute as prohibiting 
distribution of magazines principally made up of criminal news or 
stories of deeds of bloodshed or lust so massed as to become vehicles 
for inciting violent and depraved crimes against the person and 
upheld the conviction under this interpretation. Held, the statute, 
as construed, violates the Fourteenth Amendment to the Constitu- 
tion of the United States because it is so vague and indefinite as to 
permit within the scope of its language the punishment of incidents 
fairly within the protection of the guarantee of free speech and 
press. Judgment reversed. Frankfurter, Jackson and Burton, JJ., 
dissented. Winters v. New York, 68 Sup. Ct. 665 (1948). 

The due process clause of the Fourteenth Amendment voids 
any penal law that fails to set up an ascertainable standard of guilt 
because people must be given fair notice of what acts to avoid. 
International Harvester Co. v. Kentucky, 234 U.S. 216 (1914). The 
test to be applied is whether the statute forbids or requires the 
doing of an act in terms so vague that men of ordinary intelligence 
are compelled to guess at its meaning and must necessarily differ 
as to its application. If so, the statute subjects the actor to an 
unreasonable risk and violates due process. Connally v. General 
Construction Co., 269 U.S. 385 (1926). The standard is satisfied if 
the language defining the abuse has a well-known technical or 
special meaning or a well-settled common law meaning. Connally 
v. General Construction Co., supra; Omaechevarria v. Idaho, 246 
U.S. 343 (1918) ; Nash v. United States, 229 U.S. 373 (1913). 

In the principal case the Court, at page 672, stated that the 
statute was not an effective notice of new crime. But the Court did 
not choose to rest its decision on the “void for vagueness” rule alone. 
In addition, it held that the statute abridged freedom of the press 
because it prohibited acts fairly within the guarantee. In so doing 
the Court cast grave doubts upon the validity of similar statutes 
existing in twenty states including Ohio. OHIo GEN. Cope §13035. 

The publication and distribution of religious pamphlets are 
within the constitutional guarantee of free speech and press. Lovell 
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v. City of Griffin, 303 U.S. 444 (1938). The discussion and publica- 
tion of political doctrines and opinions are also within the guarantee 
so long as they do not advocate the overthrow of the government by 
violence. Stromberg v. California, 283 U.S. 359 (1931); De Jonge 
v. Oregon, 299 U.S. 353 (1937); Herndon v. Lowry, 301 U.S. 242 
(1937). By this decision the protection of freedom of the press has 
been extended to include magazines of no value to society which 
were apparently printed and sold solely for profit. The Court states 
that constitutional protection for a free press is not limited to the 
exposition of ideas yet it has been stated that the press “compre- 
hends every sort of publication which affords a vehicle of informa- 
tion and opinion.” Lovell v. City of Griffin, supra, at 452. It is 
difficult to conceive of a magazine which is of no value to society 
that could be a vehicle of information and opinion. Nor did the 
decision in the Herndon case, in which the rule applied in the princi- 
pal case was enunciated, extend to such publications as those in 
question. In that case the Court was dealing with the right to ad- 
vocate political views. Clearly the present case is an extension of 
the application of the rule of the Herndon case. 

The inclination of the Court in the past has been to uphold 
state statutes that were somewhat vague if they dealt with crimes 
difficult to define. Omaechevarria v. Idaho, supra; Waters-Pierce 
Oil Co. v. Texas, 212 U.S. 86 (1909). The policy formulated by this 
decision requires that the “void for vagueness” rule be strictly 
applied to those statutes restricting freedom of speech and press 
and freedom of the press now includes publications which have no 
value for society. It is evident that the court believes that no ex- 
ception to the guarantee of free speech and press should be made 
regardless of how trivial the exception may seem. On page 671 
the majority state, “The present case as to a vague statute abridging 
free speech involves the circulation of only vulgar magazines. The 
next may call for a decision as to the expression of political views 
in the light of a statute intended to punish subversive activities.” 

Walter P. Davidson 


CONSTITUTIONAL LAW--CONGRESSIONAL INVESTIGATING COMMITTEES 


The Committee on Un-American Activities was duly authorized 
under the Legislative Reorganization Act of 1946 to conduct investi- 
gations of “ (i) the extent, character, and objects of un-American 
propaganda activities in the United States, (ii) the diffusion within 
the United States of subversive and un-American propaganda that 
is instigated from foreign countries or of a domestic origin and at- 
tacks the principle of the form of government as guaranteed by our 
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Constitution, and (iii) all other questions in relation thereto that 
would aid Congress in any necessary remedial legislation.” 60 Srart. 
812, 828. The appellant was summoned as a witness by the Sub- 
Committee of the Committee on Un-American Activities, to be 
sworn and to testify before the Sub-Committee on matters of in- 
quiry referred to the Committee. He appeared pursuant to a sub- 
poena but refused to be sworn and give any testimony. The appel- 
lant was indicted under a statute which reads in so far as here 
pertinent: 


Every person who having been summoned as a wit- 
ness by the authority of either House of Congress to give 
testimony or to produce papers upon any matter under 
inquiry before either House . . . or any Committee of 
either House of Congress, wilfully makes default, or who, 
having appeared, refuses to answer any question pertinent 
to the question under inquiry, shall be deemed guilty of a 
misdemeanor, ... 2 U.S.C. $192 (1940). 


Trial was by jury and after motions to set aside the verdict 
and in arrest of judgment had been denied, sentence was imposed. 
Appeal was taken, raising inter alia, the issue involving the con- 
stitutionality of the authorizing statute and its effect with regard 
to its application in the given set of circumstances. Held, the 
power of a Congressional Committee to investigate is not limited 
by Congress’ power to legislate, and even though the authorizing 
statute is so vague as to permit inquiry into matters concerning 
the advocacy of peaceful changes of the form of government, as 
well as revolutionary, the appellant is in no position to so contend 
because he refused to answer any questions. United States v. 
Josephson, 165 F. 2d 82 (1947) (one judge dissenting). 

The majority of the court based its decision on five proposi- 
tions: ' 

First, even though the authorizing statute is so vague as to 
give a witness before the Committee no criteria as to what_is 
pertinent to the inquiry and what is not, the fact that some ques- 
tions that were pertinent might have and probably would have 
been asked placed the witness in the position of being required to 
at least answer the pertinent inquiries. Reference is made to the 
statement of Mr. Justice Holmes in Nash v. United States, 229 U.S. 
373, 377 (1913), that: “. . . the law is full of instances where a 
man’s fate depends upon his estimating rightly, that is, as a jury 
subsequently estimates it, some matter of degree.” 

Second, the doctrine of Kilbourn v. Thompson, 103 U.S. 168 
(1880), that neither house possesses a “general power of making 
inquiry into the private affairs of the citizens,” but each house is 














a ae aS eel dS ™ 











1948] RECENT DECISIONS 349 


limited to inquiries relating to matters within its jurisdiction and 
in respect of which it may validly act, was held to be not appli- 
cable on the ground that an inquiry into the private affairs of a 
private citizen when the matter being inquired into may potenti- 
ally affect the survival of the Government is not, in fact, an in- 
quiry into the personal affairs per se but only an inquiry into per- 
sonal affairs to the extent such individuals are a part of the Gov- 
ernment as a whole. See Landis, Constitutional Limitations on the 
Congressional Power of Investigation, 40 Harv. L. Rev. 153, 219 
(1927). 

Third, even though the inquiry may expose the political beliefs 
and affiliations of individuals and groups to public view (and to 
the inquirees irreparable damage), and even though the members 
of the Committee and the Committee itself have stated the purpose 
thereof is not in fact legislative, and even though the Committee 
has proposed little or no legislation, the fact that the authorizing 
statute contains the declaration of Congress that the information 
sought is for legislative purposes is conclusive as to the purpose of 
the Committe. Barry v. United States ex rel. Cunningham, 279 
U.S. 597, 619 (1929); McGrain v. Daugherty, 273 U.S. 135, 176-180 
(1927). 

Fourth, the absence of a presumption of constitutionality where 
civil liberties are concerned, Thomas v. Collins, 323 U.S. 516 (1945), 
is not applicable where the'legislation has not yet been enacted, the 
court saying, “When speech . . . clearly presents an immediate 
danger to National security, the protection of the First Amendment 
ceases. Congress can then legislate. It is not for the courts to as- 
sume in advance that Congress will pass any legislation in viola- 
tion of the First Amendment.” The power of a Congressional Com- 
mittee to investigate is not limited by Congress’ power to legislate. 

Fifth, as the Congressional power of investigation is as flexible 
as its power of legislation, the fact that it centers investigation on 
one problem or even one facet of a problem is not discriminatory, 
even though other problems equally serious are present and not 
being investigated. Lindsley v. National Carbonic Gas Co., 220 
U.S. 61 (1911). 


The dissenting judge bases his argument on the proposition 
that if the power of the legislature to inquire into the private 
opinion of an individual transcends either that of the judiciary or 
the power to legislate in a similar area, the Bill of Rights has a 
vulnerable area and its guaranties are effectively emasculated. 
Basic to his argument is the proposition that there are few, if any, 
rights of the people guarded by the fundamental law of the country 
transcending in importance the right to be exempt from all un- 
authorized, arbitrary and unreasonable inquiry and disclosure in 
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respect to their private affairs. Kilbourn v. Thompson, 103 U.S. 168 
(1880). In support of his position several separate and distinct 
arguments are advanced. 


First, the power and duty of the courts to scrutinize Congres- 
sional investigations lest they transcend constitutional limitations 
is supported by both precedent and text writers. Kilbourn v. 
Thompson, supra; Constitutional Limitations on the un-American 
Activities Committee, 47 Cot. L. Rev. 416 (1947). 


Second, the statute authorizing the inquiry is general in terms 
and makes no attempt to define the pertinent inquiries of Congress, 
and all attempts to explain the meaning of the key word “un- 
American” have been avoided or opposed, nor has any legislation 
come from the Committee itself. The statute as here used is penal 
in nature and should be set forth with clarity so that the person 
to whom it applies may determine what conduct is legal and what 
conduct is illegal. United States v. Lovett, 328 U.S. 303 (1946); 
Schneiderman v. United States, 320 U.S. 118 (1943). 

Third, before utterances can be punished it should appear 
clearly that the substantive evils resulting therefrom present an 
imminent danger to the welfare of the state. Bridges v. California, 
314 U.S. 252 (1941). The fear of fear should not be confused with 
the danger itself. Ogden, The Dies Committee, 2d Rev. Ed. 1945. 
When Congress can attack under the authorizing statute any con- 
duct departing from the status quo, or norm, there can be no justifi- 
cation for such wide reaches of authority; especially when it poses 
no great difficulty to provide for an investigation of proper scope 
which would clearly be constitutional. Dunne v. United States, 138 
F. 2d 137 (C.C.A. 8th 1943). The fact that under the present statute 
clearly dangerous activity may be investigated cannot sustain the 
entirety of the statute when under it innocent conduct can likewise 
be invaded and exposed. Such a thesis would make the Congres- 
sional power of investigation limitless. 

The dissenting judge concludes his argument with the self 
evident proposition that any investigation dealing with constitu- 
tional liberties carries inherently its own self destructive power if 
not constitutionally conducted inasmuch as the success of a democ- 
racy lies in the confidence of the people in the conduct of its public 
office. James F, Shumaker 





CORPORATIONS—SHAREHOLDERS’ RIGHT TO BRING A DERIVATIVE SUIT 


Plaintiffs, minority shareholders of callable preferred stock, in- 
stituted a derivative suit. The defendant corporation thereupon 
redeemed their shares and moved to dismiss the action. Held, that 
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elimination of plaintiffs as shareholders did not extinguish their 
right to bring a derivative suit. Motion denied. Kantor v. Stendig, 
118 N.Y.L.J. 1557, 2 P-H Corp. Serv. 20113 (Sup. Ct. N.Y. 1947). 


One characteristic of the shareholders’, or derivative, suit is that 
the corporation must be named as a party defendant. Davenport v. 
Dows, 18 Wall. 627 (U.S. 1874); e.g., Dean v. Kellogg, 294 Mich. 
200, 292 N.W. 704 (1940); Deming v. Beatty, 72 Kan. 614, 84 
Pac. 385 (1906); Converse v. United Shoe Machinery Corp., 209 
Mass. 539, 95 N.E. 929 (1911); BALLANTINE, CORPORATIONS 341 (Rev. 
ed. 1946). The judgment should conclude not only the shareholders 
prosecuting the suit and the culpable individuals, but it should also 
conclude the corporation. The possibility that the culpable individ- 
uals may suffer judgment for the full amount of the corporate 
wrong in a suit brought by shareholders and then be subjected to 
another suit on the same facts brought by the corporation in its own 
right is one that is foreign to our concepts of justice. The most 
effective way to prevent this possibility from materializing is to 
name the corporation a party to the action, and this is the principal 
reason joinder is required. Gerith Realty Corp. v. Normandie 
National Securities Corp., 154 Misc. 615, 276 N.Y. Supp. 655 (Sup. Ct. 
1933) ; Turner v. United Mineral Lands Corp., 308 Mass. 531, 33 N.E. 
2d 282 (1941). 

The shareholders bringing a derivative suit are the only plain- 
tiffs appearing on the petition. Having divorced the plaintiffs in the 
instant case from their status in the corporation as shareholders, 
defendants contended no one was left to prosecute the suit. But ina 
realistic sense the corporation is also a plaintiff; it is the beneficial 
plaintiff, for any sum recovered in the derivative suit becomes its 
property. Monahan v. Kenny, 248 App. Div. 159, 288 N.Y. Supp. 323 
(1st Dep’t 1936) ; Potter v. Walker, 252 App. Div. 244, 293 N.Y. Supp. 
161 (1st Dep’t 1937), aff'd, 276 N.Y. 15 (1937) ; Coxe v. Hart, 53 Mich. 
557, 19 N.W. 183 (1884) ; Wasmer v. Massillon Iron Co., 7 Ohio App. 
488, 40 Ohio C.C. 575 (1916); STevens, Corporations 666 (1936). 
Shareholders, including those bringing the suit, receive no part of 
the money judgment. They benefit indirectly by the increment in 
the book value of their shares. Hayden v. Perfection Cooler Co., 
227 Mass. 589, 116 N.E. 871 (1917); Harden v. Eastern States Public 
Service Co., 14 Del. Ch. 156, 122 Atl. 705 (1923); Stevens, Corpora- 
TIONS 657 (1936); Glenn, The Stockholder’s Suit—Corporate and In- 
dividual Grievances, 33 YALE Law J. 580 (1924). 


Professor Ballantine states the rule for determining sufficiency 
of interest to sue in a derivative suit as follows: “In order that a 
person may maintain a suit as shareholder . . . he must be an owner 
of shares or have some beneficial interest therein when suit is 
brought and, also, while it is pending so that he will benefit by the 
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relief given.” BALLANTINE, CORPORATIONS 350 (Rev. ed. 1946). Thus, 
in a case involving an involuntary sale of shares by levy under a 
writ of execution, a derivative suit commenced by the former share- 
holder was dismissed. Polish American Publishing Co. v. Wojick, 
280 Mich. 466, 273 N.W. 771 (1937); Cf. Brewer v. Dodge, 28 Mich. 
359 (1873). Professor Ballantine’s statement of the rule has by no 
means been given universal acceptance, however; by the weight of 
authority, it is required only that the plaintiff be a shareholder 
when the suit is instituted. Fry v. Rush, 63 Kan. 429, 436, 65 Pac. 
701, 703 (1901); Hanna v. Lyon, 179 N.Y. 107, 71 N.E. 778 (1904); 
Zinn v. Baxter, 65 Ohio St. 341, 369, 62 N.E. 327, 332 (1901) ; 6 Toomp- 
SON, CORPORATIONS 534 (3rd ed. 1927). Even under the Ballantine 
rule, an exception would probably be made where the corporation 
redeems the plaintiffs’ shares for the express purpose of avoiding 
derivative suit. Otherwise, the very wrongdoers who made institu- 
tion of the suit necessary could, by virtue of their control of the 
corporation, defeat shareholders’ attempts to force rectification. 


Donald W. Fisher 


CRIMINAL LAW—MURDER—INTENT TO KILL 


The accused intentionally anesthetized an eleven year old girl by 
administering chloroform from a bottle labeled “poison.” He then 
raped her. After this act he returned to his couch in the living room. 
Later, hearing a moan in the room where his victim and her sister 
were sleeping, he returned to their room and unsuccessfully at- 
tempted to awaken his victim. She was taken to a hospital and 
pronounced dead. The accused was indicted for forcible rape and for 
first degree murder. The indictments were consolidated, a jury 
trial was waived, and the accused was tried to a court consisting of 
three judges. He was found guilty of rape and of murder in the 
first degree by means of poisoning while in the commission of rape. 
The conviction was affirmed by the Court of Appeals. Held, on 
appeal to the Supreme Court, conviction affirmed. To warrant a 
conviction of murder in the first degree, all the elements of the 
crime as defined by Section 12400, General Code, including the 
element of intent to kill, must be established beyond a reasonable 
doubt. The trial judges sitting as judge and jury had found all the 
necessary elements, including intent to kill, to have been proved 
beyond a reasonable doubt. State v. Salter, 149 Ohio St. 264, 78 N.E. 
2d 575 (1948). 

Ohio has no crimes except as provided by statute. Fouts v. 
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State, 8 Ohio St. 98, 111 (1857); Stockum v. State, 106 Ohio St. 249, 
139 N.E. 855 (1922). Murder in the first degree is defined by Section 
12400, General Code as follows: 

“Whoever, purposely, and either of deliberate and premeditated 
malice, or by means of poison, or in perpetrating or attempting to 
perpetrate rape, arson, robbery or burglary, kills another is guilty 
of murder in the first degree and shall be punished by death unless 
the jury trying the accused recommend mercy, in which case the 
punishment shall be imprisonment in the penitentiary during life.” 

At common law, malice was implied as a matter of law if a 
homicide occurred during commission of a felony, and such a killing 
was murder whether or not intent to kill existed. CLARK AND 
MARSHALL, LAw oF CRIMES §245 (4th ed. 1940): MILLER, CRIMINAL 
Law 269 (1934). The usual construction of the Ohio statute has 
been that the word purposely qualifies all that follows it and that 
the killing of another is not murder unless done with intent to kill. 
State v. Turner, Wright 20, 27 (Ohio 1831); Robbins v. State, 8 Ohio 
St. 131, 190 (1857), (construction of statute substantially the same 
as present statute); Fouts v. State, 8 Ohio St. 98, 112 (1857); 
Stephens v. State, 42 Ohio St. 150 (1884); Jones v. State, 51 Ohio St. 
331, 341 (1894) ; Munday v. State, 5 C.C. (N.S.) 656, 662, 26 O.C. 712, 
716 (1904), aff'd, 72 Ohio St. 614, 76 N.E. 1132 (1905); Turk v. State, 
48 Ohio App. 489, 194 N.E. 425 (1934), aff'd, 129 Ohio St. 245, 194 
N.E. 453 (1935). 

The majority opinion concedes that to sustain a conviction of 
murder in the first degree there must be an intentional killing, but 
that the intent could be inferred from knowingly and purposely 
using chloroform when accused knew that it was poison and that 
death might result from its use. The Robbins case, the leading case 
in Ohio construing the statutory definition of first degree murder, 
was distinguished on the ground that no instructions to a jury were 
involved in the instant case. The concurring opinion rejected the 
views expressed in the majority opinion of the Robbins case and 
stated that “murder in the first degree results from purposely kill- 
ing another with deliberate and premeditated malice, or from kill- 
ing another by purposely administering poison, or in the purposeful 
perpetration or attempting to perpetrate rape, etc.” (Emphasis sup- 
plied.) Substantially the same language is embodied in the syllabus 
of the case, although the syllabus is a direct quotation of the “rule” 
set out in the majority opinion. A vigorous dissent is noteworthy 
for its careful analysis of the syntactical structure of the statute. 
The dissenting judges contended that there was no evidence in the 
record of an intent to kill and that therefore the conviction was 
erroneous. 
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The majority opinion is unassailable because it carefully pointed 
out that intent to kill had been found by the trial judges. But it is 
stated that the syllabus of the case is the law in Ohio. 94 Ohio St. 
Preliminary p. ix (1917) (Reporter’s Note); State v. Hauser, 101 
Ohio St. 404, 131 N.E. 66 (1920); Baltimore & Ohio R.R. v. Baillie, 
112 Ohio St. 567, 148 N.E. 233 (1925) ; Thackery v. Helfrich, 123 Ohio 
St. 334, 175 N.E. 449 (1931) ; 136 Ohio St. Preliminary p. lxxii (1940) 
(Clerk’s Note); Note, 14 U. or Cin. L. Rev. 572 (1940). Therefore 
it is submitted that the result in the instant case is a departure from 
the interpretation of the statute as developed by past decisions, 
despite the effort to “distinguish” such cases. It is possible that the 
Salter case might be used as a precedent for a conviction of first 
degree murder where intent to kill was absent. 

Robert J. Lynn 





DAMAGES—BREACH OF CORRESPONDENCE SCHOOL CONTRACT 


Plaintiff, a correspondence school, was prevented from fully 
performing its contract for instruction by the refusal of the defen- 
dant to continue his course of study. Plaintiff recovered a judgment 
in a justice of the peace court for the balance due on the contract. 
On appeal and retrial in the court of common pleas judgment was 
affirmed, but only nominal damages were allowed. Plaintiff ap- 
pealed. Held, judgment affirmed. Refrigeration & Air Condition- 
ing Institute v. Rine, 80 Ohio App. 317, 75 N.E. 2d 473 (1946). 

The sole issue raised on appeal was the determination of the 
proper measure of damages. The principal case cited with approval 
Michigan decisions to the effect that the plaintiff may recover only 
the cost of his services and materials, together with the profit he 
would have taken from the contract, had it been fully performed. 
Walton School of' Commerce v. Stroud, 248 Mich. 85, 226 N.W. 883 
(1929). 

However, a number of jurisdictions permit recovery of the full 
contract price. Massachusetts courts permit such recovery on the 
theory that the correspondence school contract consists of indepen- 
dent covenants. International Text-Book Co. v. Martin, 221 Mass. 1, 
108 N.E. 469 (1915). Other courts state that such contracts are en- 
tire, and, therefore, the plaintiff is entitled to the consideration 
agreed upon unless the defendant can show facts in mitigation of 
the damages. International Text-Book Co. v. Martin, 82 Neb. 403, 
117 N.W. 994 (1908); International Correspondence School, Inc. v. 
Crabtree, 162 Tenn. 70, 34 S.W. 2d 447 (1931). 


The particular elements recoverable in an action on the contract 
are expenditures toward performance and profits contemplated 






























RECENT DECISIONS 355 





1948] 


under the contract. Expenditures recoverable are, first, “the reason- 
able value” of goods delivered and services rendered; second, any 
definite expenditure made toward further performance; third, any 
expenditure or loss incurred in undertaking and preparing to per- 
form the contract. 

It is the established rule in Ohio that only actual damages are 
recoverable in an action on the contract (in the absence of specific 
provision of law for allowance of punitive damages), and in no case 
is the plaintiff to be placed in a better position by reason of the 
defendant’s breach. Cleveland Co. v. Standard Amusement Co. 103 
Ohio St. 382, 133 N.E. 615 (1921) ; Doolittle & Chamberlain v. McCul- 
lough, 12 Ohio St. 360 (1861). It is to be noted that unless the 
allowance for that part of the contract performed is taken to be the 
cost of performance, rather than the reasonable value of perform- 
ance, the plaintiff would be more than compensated for his loss, 
since he is entitled to profits as well as expenses. However, the 
plaintiff may, if the reasonable value of his goods and services ex- 
ceeds the cost to him by more than his margin of profit, disregard 
the contract and sue in quantum meruit, in which case the reason- 
able value is the proper measure of recovery. Cleveland Co. v. 
Standard Amusement Co., supra; Wellston Coal Co. v. Franklin 
Paper Co., 57 Ohio St. 182, 48 N.E. 888 (1897). 


The modern view, affirmed in the principal case, is that profits 
may be recovered when not speculative, contingent, or uncertain. 
Such recovery is limited to the profits possible under the contract 
and is measured by the difference between the contract price and 
the estimated cost of full performance after deduction of the cost 
of completing performance. Buchholz v. Green Brothers Co., 272 
Mass 49, 172 N.E. 101 (1930). 


The Ohio court has adopted the view set forth above as the 
correct application of the principle of compensation. Yet when the 
plaintiff fails to prove actual damage from the defendant’s breach, 
only nominal damages may be recovered. Thus, as in the instant 
case the burden of proving damage is placed upon the party best 
able to produce the necessary facts. Cf. Dale System v. Wichroski, 
320 Mass. 319, 69 N.E. 2d 241 (1946); McNulty v. Whitney, 273 Mass. 
494, 174 N.E. 121 (1930). 

Charles E. Westervelt, Jr. 


DrvorcE — CONDONATION By COHABITATION 


A husband sued his wife for divorce and clearly established 
the ground of adultery. Defendant alleged condonation as a de- 
fense and proved that the parties had continued to occupy the 
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same house after plaintiff had obtained full knowledge of defend- 
ant’s infidelity. Defendant’s claim that an act of marital inter- 
course had been committed during this period was denied by 
plaintiff. Held, divorce denied. Huffine v. Huffine, 74 N.E. 2d 764 
(Ct. of C.P., Van Wert County, Ohio, 1947). 

Condonation is generally defined as the conditional forgiveness 
of a matrimonial offense by the aggrieved spouse. 27 C.J.S. Divorce 
§59. It is an affirmative defense and must be specifically alleged. 
Winnard v. Winnard, 62 Ohio App. 351, 23 N.E. 2d 977 (1939). Sexual 
intercourse is not an essential element of condonation but it is con- 
clusive proof thereof. Phinizy v. Phinizy, 154 Ga. 199, 114 S.E. 193 
(1922). In the principal case, although no prior Ohio case had so 
held, the court agreed with the weight of authority that a single 
act of intercourse constitutes condonation. Shackleton v. Shackle- 
ton, 48 N.J. Eq. 364, 21 Atl. 935 (1891); Shirey v. Shirey, 87 Ark. 
175, 112 S.W. 369 (1908); 14 Cyc. 641; 2 BisHop, MARRIAGE AND D1- 
VORCE, §282 (1891); but cf. Drew v. Drew, 250 Mass. 41, 144 N.E. 763 
(1924) (single act of intercourse is only evidence of an intention to 
forgive). A single act of sexual intercourse is insufficient as con- 
donation under CAL. Civ. Cope §116 (1941). Bohnert v. Bohnert, 95 
Cal. 444, 30 Pac. 590 (1892). One Ohio court quoted favorably from 
Collins v. Collins, 194 La. 446, 193 So. 702 (1940), where a single act 
of intercourse was held sufficient. Mears v. Mears, 15 Ohio Supp. 
61, 30 Ohio Op. 177 (1945). (Ct. of C.P., Tuscarawas County, Ohio, 
1945). 

In the principal case the court was faced with the problem of 
whether an act of intercourse had occurred. The court, at page 
768, said that “although there should be no presumption that the 
plaintiff and defendant, living under the same roof during the 
pendency of a divorce action have continued relations, nevertheless 
where the defendant claims condonation . . . her testimony is suffi- 
ciently corroboratéd by the fact that the parties have resided in 
the same house.” It is difficult to see just how the above statement 
is anything other than the presumption which at the outset the 
court undertook to deny. Burns v. Burns, 60 Ind. 259 (1877). Had 
the court applied the rebuttable presumption that married people 
living in the same house reside on terms of matrimonial cohabita- 
tion, it would have been in accord with the decided weight of 
authority in this country. Pepin v. Pepin, 206 N. Y. Supp. 732, 123 
N.Y. Misc. 888 (Sup. Ct. 1924); Todd v. Todd, 37 Atl. 766 (N.J. Ch. 
1897) ; Lee v. Lee, 51 Ill. App. 565 (1893); 27 C.J.S. Divorce $61 (d). 
Contra: Denison v. Denison, 4 Wash. 705, 30 Pac. 1100 (1892). See 
14 Cyc. 641 where the presumption is said to be limited to cases in 
which the parties occupy the same room and bed. 


Dictum in the Huffine case states that it works no hardship on 
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the plaintiff to hold that he dwells in the same house with the of- 
fending spouse at his peril, since the law provides means by which 
the parties can be separated. OnIo GEN. CopE §11994; In re Cattell, 
146 Ohio St. 112, 64 N.E. 2d 416 (1945). However, it is not in every 
case that a plaintiff can be expected to abandon the home, particu- 
larly when there exists an acute housing shortage. There may be 
other considerations inducing plaintiff to remain in the same house 
such as the protection of children and the safeguarding of property. 
Sayles v. Sayles, 41 R.I. 170, 103 Atl. 225 (1918) (to obtain custody 
of the children) ; Guthrie v. Guthrie, 26 Mo. App. 566 (1887) (plain- 
tiff returned to nurse defendant-husband). See Toulson v. Toulson, 
93 Md. 754, 50 Atl. 401 (1901). 

It is believed that a plaintiff should be able to remain in the 
same house with the offending spouse without being presumed to 
have forgiven the defendant’s transgressions, and thus to have lost 
his cause of action for a divorce. 

William M. Cromer 





EMINENT DOMAIN — JUST COMPENSATION FOR TEMPORARY 
SEIZURE OF STRIKEBOUND FERRIES 


Complainant’s ferry. boats, connecting arterial highways across 
Hampton Roads, Virginia, were idle because of a labor strike. On 
February 22, 1946, under authority of an act of the General Assem- 
bly of Virginia (Acts 1946 c. 39) granting power of eminent domain 
for temporary seizure “Whenever the owner or operator of any 
ferry ...is unable for any reason to operate [the ferry] .. .,” the 
State Highway Commissioner took control and began operation of 
complainant’s docks and ferries. Complainant sought, as compen- 
sation for the seizure, net profits resulting from the Highway Com- 
missioner’s operation. The Commissioner contended the proper 
measure of compensation was six per centum interest on $240,000, 
the value of the property as assessed for tax purposes, plus an 
allowance for wear and tear. Profits realized by the state for the 
period in controversy totalled $400,000. Held, that just compensa- 
tion in temporary eminent domain seizure is fair rental value with 
reference to the value of the property andthe earning capacity at 
the time of taking; that a company which is not a going concern 
at the time of taking may not have, as the measure of just com- 
pensation, profit realized by the sovereign, in the use of the prop- 
erty for the public welfare. Anderson v. Chesapeake Ferry Co., 186 
Va. 481, 43 S.E. 2d 10 (1947). 


While the Federal Constitution guarantees “just compensation,” 
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it does not define the term. But established doctrine has it that 
compensation is deemed to be just which represents the value of 
the condemned property at the time of the taking. 2 BoNsricur, 
VALUATION OF PROPERTY 408 (1st ed. 1937). Fundamental in judicial 
determination of value is Justice Holmes’ test: “What has the 
owner lost? Not, what has the taker gained?” Boston Chamber of 
Commerce v. Boston, 217 U.S. 189, 195 (1909). The usual method 
of the courts in arriving at the loss suffered by the owner is, in the 
case of a permanent seizure, to determine a fair market value. 
Mississippi and Rum River Boom Co. v. Patterson, 98 U.S. 403, 408 
(1878). A fair rental value is the corresponding criterion in the case 
of a temporary seizure. Egan v. Philadelphia, 109 Pa. Super. 271, 
164 Atl. 813 (1933). But cf. General Motors Corp. v. United States, 
323 U.S. 373 (1945). 

The basic problem in the principal case is the extent to which 
profits earned as a result of seizure by the state shall be a factor 
in the determination of a fair rental value. The owner is entitled 
to all elements of value inhering in the property at the time of tak- 
ing, considering all uses for which it is suitable. Mississippi and Rum 
River Boom Co. v. Patterson, supra; Appalachian Power Co. v. John- 
son, 137 Va. 12, 119 S.E. 253 (1923). But the value to be ascertained 
does not include any element resulting subsequent to or because 
of the taking. Olson v. United States, 292 U.S. 246 (1933). Conse- 
quential loss of business profits as such is not allowable. Mitchell 
v. United States, 267 U.S. 341 (1924). However present value of 
clearly to-be-expected future earnings may be considered, Brooklyn 
Eastern District Terminal v. City of New York, 139 F. 2d 1007 
(C.C.A. 2d 1944), and loss of a franchise to charge tolls through 
seizure of a dam is a compensable loss, the value of which is re- 
flected by the profits inuring from the right to charge tolls. Monon- 
gahela Navigation Co. v. United States, 148 U.S. 312 (1893). 


The principal ease is decided ultimately on the ground that 
although earning capacity is a factor to be considered in the deter- 
mination of fair rental value, unless the property seized is that of 
a going concern, that factor adds nothing to the value of what the 
owner has lost. By this reasoning the court escapes the rule of 
Monongahela Navigation Co. v. United States, supra, relied upon by 
the dissent. 

Allowing the owner the profit while the state assumes the risks 
of business enterprise would tend to discourage the owner’s con- 
summating an agreement with his striking employees. Yet, as the 
majority assumed, the best interests of the public are subserved by 
speedy settlement of strikes. Pointing in the same direction are 
incentive considerations of an even larger order. Under traditional 
economic theory the justification for the profit system is to provide 
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business incentive. 2 BONBRIGHT, VALUATION OF PROPERTY 409 (lst 
ed. 1937). Profit, therefore, should be realized only if it supplies 
this incentive. Realization of profit from the temporary seizure of 
property which would remain unproductive but for the seizure fails 
to satisfy this condition. 

On the other hand extremely low compensation places the 
owner in a disadvantageous position for collective bargaining. Ap- 
parently the Virginia Legislature anticipated this dilemma and in 
January, 1947 enacted a comprehensive statute (Acts 1947, c. 9) 
authorizing the seizure of any public utility in the interest of the 
public welfare. The Act provides that the state should reimburse 
itself for all expenses of operation and should thereafter retain 15% 
of the net income, paying the remaining 85% to the utility owner 
“as compensation for the use of its established business, its facilities 
and properties.” 

James T. Lynn, Jr. 





Equity — SPECIFIC PERFORMANCE OF OPTION TO RENEW LEASE 


Plaintiff leased a storeroom for a period of two years. The lease 
contained an option to renew, by giving notice, at a rental to be 
agreed upon by the parties. Plaintiff gave proper notice but de- 
fendant refused to carry out the covenant. Plaintiff brought an 
action for specific performance. Judgment of the trial court refus- 
ing specific performance because of the uncertainty of the option 
was affirmed by the court of appeals. The plaintiff appealed to the 
supreme court. Held, reversed and specific performance granted. 
It was implicit that the rental should be for a reasonable amount. 
Moss v. Olson, 148 Ohio St. 625, 76 N.E. 2d 875 (1947). 


Some authorities indicate that a greater degree of certainty is 
required for the enforcement of a contract in equity than is required 
for the collection of damages on a contract at law. Minnesota 
Tribune Co. v. Associated Press, 83 Fed. 350 (C.C.A. 8th 1897); 5 
WILLISTON, CONTRACTS §1424 (Rev. ed. 1937); RESTATEMENT, CoN- 
TRACTS §370, comment b; Cook, Cases on Equity 590 n. 23a (3d ed. 
1940); Pomeroy, SPECIFIC PERFORMANCE §159 (3d ed. 1926). How- 
ever, another line of reasoning declares that if the contract is suffi- 
ciently definite for the jury to assess damages, it is sufficiently defi- 
nitive for specific performance. Jones v. Parker, 163 Mass. 564, 40 
N.E. 1044 (1895); WALSH, Equity 329 (1930). 

With respect to leases, the general rule is that an option to re- 
new at a rental to be agreed upon is too indefinite for enforcement. 
Candler v. Smith, 168 Ga. 276, 147 S.E. 552 (1929); Giglio v. Saia, 
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140 Miss. 769, 106 So. 513 (1926). But some courts recognizing the 
practical business utility of such clauses, have interpreted them as 
anticipating a reasonable rental under the circumstances. Diettrich 
v. Newberry Co., 172 Wash. 18, 19 P. 2d 115 (1933); Edwards v. 
Tobin, 132 Ore. 38, 284 Pac. 562 (1930). 

If that which is sought to be fixed by future agreement is an 
essential element of the contract, no legal obligation can arise until 
the agreement is consummated. Wade v. Lutterlah, 196 N.C. 116, 
144 S.E. 694 (1928); St. Regis Paper Co. v. Hubbs & H. Paper Co., 
235 N.Y. 30, 138 N.E. 495 (1923); Denton v. Booth, 202 Mich. 215, 168 
N.W. 491 (1918) ; 1 WrLListon, Contracts §45 (Rev. ed. 1937). Thus, 
if a legal duty has not arisen because the agreement is indefinite 
and uncertain, there can be no right, and if there be no right, there 
necessarily can be no remedy. Courts differ on the question as to 
whether the fixing of the rental is an essential element of the con- 
tract. For examples of courts holding the agreement to be an essen- 
tial element of the contract see Metcalf Auto Co. v. Norton, 119 Me. 
103, 109 Atl. 384 (1920); Sammis v. Huntington, 186 App. Div. 463, 
174 N.Y. Supp. 610 (2d Dep’t 1919) ; Duffield v. Whitlock, 26 Wend. 
55 (N.Y. 1841). The court in the principal case held that the fixing 
of the rental was not an essential element of the contract and upon 
the giving of proper notice, the identical lease was thereby extended 
at a reasonable rental. Accord, Edwards v. Tobin, supra; Kauffman 
v. Liggett, 209 Pa. 87, 58 Atl. 129 (1904); Town of Bristol v. Bristol 
& Warren Waterworks, 19 R.I. 413, 34 Atl. 359 (1896). 

The dissent took the view that enforcement of the option was 
contingent upon the agreement of the parties, and such condition 
precedent not having been met, the state, acting through the courts, 
should not have made a contract where none in fact existed. 


William J. Lee, Jr. 





LABor LAW — CONSTITUTIONAL LAW — LABOR DISPUTE AND 
PICKETING AS FREE SPEECH IN OHIO 


Plaintiff operated an automobile sales agency and a garage 
under an open shop. Defendant union conducted an organizing 
campaign, and six of plaintiff's employees joined. Defendant began 
negotiations for a union shop; an election was had which resulted 
in the decisive vote of 13 to 2 against the union. Defendant, there- 
upon, stated that plaintiff's establishment would be picketed and 
closed. A few days later some 100 pickets, none of whom were em- 
ployees, were milling around plaintiff's building. The picketing, di- 
rected by the union, was accompanied by violence. Plaintiff ob- 
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tained a temporary restraining order enjoining all picketing pending 
final hearing. Held, on final hearing, a labor dispute may exist 
in the absence of disagreement between an employer and his em- 
ployees, and picketing to publicize that controversy is entitled to 
protection of free speech; but because of the past violence, certain 
limitations were imposed on future picketing. Jones, Inc. v. Inter- 
national Association of Machinists, 49 Ohio L. Abs. 97, 75 N.E. 2d 
446 (C.P. 1947). 


Ohio courts for many years have held that peaceful picketing 
during a strike may not be enjoined. La France Co. v. International 
Electrical Workers, 108 Ohio St. 61, 140 N.E. 899 (1923). But to 
enjoy the right of peaceful picketing, a trade dispute was required 
to exist. La France case, supra; Crosby v. Rath, 136 Ohio St. 352, 
25 N.E. 2d 934 (1940), cert. denied, 312 U.S. 690 (1941). A trade 
dispute existed only when there was a direct controversy between 
an employer and his employees. La France case, supra; Crosby v. 
Rath, supra. See notes, 2 On1o Sr. L.J. 301 (1936); 6 Onto Sr. LJ. 
334 (1940); 7 Onto Sr. L.J. 454 (1941). 


The United States Supreme Court has identified picketing as 
free speech. Thornhill v. Alabama, 310 U.S. 88 (1940); A. F. of L. 
v. Swing, 312 U.S. 321 (1941). 


By virtue of the doctrine that picketing is an object of free 
speech, the United States Supreme Court has limited the power of 
both state legislatures and state judiciaries to impair that right, 
and in marking out the permissible limits of economic conflict, has 
made it clear that the existence or non-existence of a labor dispute 
is no longer a valid limitation. “A state cannot exclude working men 
from peacefully exercising the right of free communication by 
drawing the circle of economic competition between employers and 
workers so small as to contain only an employer and those directly 
employed by him.” A. F. of L. v. Swing, supra, at 326. By this doc- 
trine, the right of free speech guaranteed by the Fourteenth Amend- 
ment rendered a state court powerless, notwithstanding the absence 
of a labor dispute, to enjoin peaceful picketing. Bakery Drivers v. 
Wohl, 315 U.S. 769 (1942); accord, Naprawa v. Chicago Flat Jani- 
tors’ Union, 315 Ill. App. 328, 43 N.E. 2d 198 (1942); O’Neil v. Build- 
ing Service Union, 9 Wash. 2d 507, 115 P. 2d 662 (1941). But the 
right is not an absolute grant of free speech and is subject to rea- 
sonable limitation. For example, peaceful picketing is enjoinable 
if carried on for an unlawful objective; Bakery Drivers Union v. 
Wohl, supra; or if it lacks some rational nexus with the dispute; 
Carpenters and Joiners Union v. Ritter’s Cafe, 315 U.S. 722 (1942); 
Allen-Bradley Local v. Wisconsin Employment Relations Board, 315 
U.S. 740 (1942). 


In spite of the identification of picketing as free speech by the 
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United States Supreme Court, which has made the right to picket 
a federal question, Ohio has continued to hold that a labor dispute 
must exist in order to enjoy the right to picket peacefully. The 
confused thinking of the Ohio courts may be traced directly to 
Crosby v. Rath, supra, where the Supreme Court of Ohio sustained 
an injunction and held that a trade dispute does not exist when 
members of the picketing union are neither employees, nor former 
employees. Since certiorari was denied by the United States 
Supreme Court, Ohio courts have since placidly cited the Crosby 
case as valid authority for enjoining peaceful picketing in the ab- 
sence of a labor dispute. The record in the Crosby case is replete 
with violence which would seem an adequate ground for an injunc- 
tion even in view of later United States Supreme Court cases. Cf 
Milk Wagon Drivers Union v. Meadowmoor Dairies, 312 U.S. 287 
(1941). At least one Ohio case made such a distinction in permitting 
peaceful picketing of a partnership having no employees. Evans v. 
Retail Clerks’ Union, 66 Ohio App. 158, 32 N.E. 2d 51 (1940). 

The principal case significantly recognizes the limitation of the 
power of a court to restrain picketing, but instead of completely 
identifying picketing with free speech, curiously broadens the defini- 
tion of “labor dispute” to include a controversy between a union 
and an employer. “... it is the opinion of this court that the rule 
announced by the Crosby case, to wit, that a labor dispute did not 
exist in the absence of disagreement between an employer and its 
employees is no longer valid .. .” 49 Ohio L. Abs. at 101, 75 N.E. 
2d at 449. 


The principal case by adopting this line of reasoning appears 
to have misconstrued the Swing case, supra, for that case did not 
purport to enlarge the scope of “labor dispute,” but recognized the 
right of free speech even in the absence of such a dispute. 

It is arguable that all future peaceful picketing should be en- 
joined if there is a background of violence; or that if the isolated 
acts of violence fall short of constituting such a background, no 
restraint should be imposed. However, it is submitted that Judge 
Griffin, in the principal case, is to be commended for placing limita- 
tions on the future peaceful picketing in order that all parties may 
be protected without destroying the right to picket peacefully. Ac- 
cord, Isolantile, Inc. v. United Electrical Workers, 130 N.J. Eq. 506, 
22 A. 2d 796 (1941). William B. Devaney, Jr. 





Lasor LAW —- INJUNCTION GRANTED EMPLOYER UNDER SECTION 
303 or LABOR-MANAGEMENT RELATIONS Act oF 1947 


The Amalgamated Meat Cutters Union had demanded that the 
Schmidt Packing Co. recognize it as bargaining agent for at least 
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those employees of Schmidt who were union members. The union 
also demanded the reinstatement of several employees who had been 
discharged allegedly because of union activities. When the com- 
pany refused to acquiesce in the demands of the union, the union 
called a strike and 11 of the company’s 90 employees joined in the 
walkout. The union maintained a picket line around the plant of 
the employer and also around the places of business of some of 
the employer’s customers. There was no evidence of violence or 
disorder. The Schmidt Packing Co. sought and received a tem- 
porary restraining order in the court of common pleas. Held, on 
defendants’ motion to dissolve the restraining order, the union and 
striking employees were properly restrained from picketing the 
company’s place of business, the places of business of the company’s 
customers, and from intimidating, coercing, or threatening em- 
ployees of the plaintiff or customers of the plaintiff. Motion denied. 
Schmidt Packing Co. v. Local No. 346, Amalgamated Meat Cutters, 
21 Las. Rev. Rep. (Lab. Rel. Ref. Man.) 2467 (Ohio C.P. Dec. 19, 
1947). 

In denying the defendants’ motion the court predicated its 
opinion on Section 303 of the Labor-Management Relations Act of 
1947, popularly known as the Taft-Hartley Act, and found that (a) 
the company was engaged in interstate commerce and (b) that a 
labor dispute in fact existed between the litigants. 

Ohio has repeatedly held that a labor dispute exists where 
there is a controversy, concerning terms and conditions of employ- 
ment, between persons standing in the immediate relation of em- 
ployer and employee. Crosby v. Rath, 136 Ohio St. 352, 25 N.E. 2d 
934 (1940), cert. denied, 312 U.S. 690 (1941); La France Electrical 
Co. v. International Electrical Workers, 108 Ohio St. 61, 140 N.E. 
899 (1923); Lundoff-Bicknell Co. v. Smith, 24 Ohio App. 294, 156 
N.E. 243 (1927); Wiley v. Retail Clerk Ass'n Union, 32 Ohio 
N.P. (N.S.) 257 (1934) ; Note, 2 Onto Sr. L. J. 301 (1936). The federal 
statutes, including the Norris-LaGuardia Act, Fair Labor Standards 
Act, and the National Labor Relations Act have adopted a much 
broader definition than the one adhered to in Ohio. The Labor- 
Management Relations Act (LMRA) adopts the wording of the 
Norris-LaGuardia Act in defining a labor dispute as “any contro- 
versy concerning terms or conditions of employment .. . regardless 
of whether or not the disputants stand in the proximate relation 
of employer and employee.” The controversy in the principal case 
between Schmidt and his employees would constitute a labor dis- 
pute even under the narrow Ohio view and a fortiori would fall 
within the broader concept adopted by the LMRA. Although the 
finding in the principal case was couched in enigmatic language the 
court apparently concluded that a trade dispute did exist, for it 
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discussed United States Supreme Court decisions involving labor 
disputes and relied upon the LMRA for portions of its opinion. 

Where a valid labor dispute existed the Ohio courts heretofore 
have always protected the right to picket peacefully. La France 
Electrical Co. v. International Electrical Workers, supra; 
Wiley v. Retail Clerk Ass’n Union, supra. The Supreme Court of 
the United States has likewise afforded protection on the grounds 
that peaceful picketing, in connection with a labor dispute, is an 
exercise of the right of free speech. A. F. L. v. Swing, 312 U.S. 321 
(1941). Under the LMRA certain labor practices enumerated in 
Section 8(b) (4) and reiterated in Section 303(a) are declared un- 
fair and when found to exist the Board is empowered under Section 
10 to petition any district court of the United States for appropriate 
temporary relief or restraining order to enjoin them. Certain of 
these practices may involve peaceful picketing, and the language 
of the Act would thus seem to permit the Board to seek an injunc- 
tion against behaviors heretofore protected under the free speech 
doctrine. The constitutionality of these provisions remains to be 
determined. 

In the principal case the court issued an injunction at the re- 
quest of the employer, not of the Board. In so doing it relied upon 
Section 303, paragraph (b) of which states, “Whoever shall be in- 
jured ... may sue... in any other court having jurisdiction of 
the parties, and shall recover the damages by him sustained... .” 
During debate in the Senate on this section of the Taft-Hartley Act 
four Senators advocated an amendment to provide injunctive relief 
as well as suits for damages but this amendment was defeated and 
no provision for injunctions was included in this section in the final 
draft. Senator Taft, in repelling Senator Morse’s fear that Section 
303 might give rise to the granting of injunctions, replied, “Let me 
say... that that [the granting of injunctive relief under Section 
303] is not the intention of the author ... it is not his belief as to 
the effect of it...and it is not the advice of counsel to the com- 
mittee.” 93 Conc. Rec. 5074 (1947). The Supreme Court of the 
United States, in construing the Act, has taken cognizance of the 
legislative intent by saying, “... the law has been changed only 
where an injunction is sought by the National Labor Relations 
Board, not where proceedings are instituted by a private party.” 
(Emphasis supplied.) Bakery Sales Drivers Union v. Wagshal, 68 
Sup. Ct. 630, 632 (1948). Two recent cases denied the existence of 
jurisdiction in such actions brought by interested parties. Amazon 
Cotton Mill v. Textile Workers, 21 Las. Ret. Rep. (Lab. Rel. Ref. 
Man.) 2605 (C.C.A. 4th April 1, 1948); Gerry v. International Gar- 
ment Workers, 21 Las. Rei. Rep. (Lab. Rel. Ref. Man.) 2209 (Cal. 
Super. Ct. Jan. 13, 1948). Thus it would appear that injunctive 
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relief should not be among the remedies available to the employer 
under Section 303. 

Prior to the Taft-Hartley Act it had been held permissible for 
a union, having a grievance against a manufacturer, to picket a 
retail establishment in which its products were sold, provided only 
there was some “unity of interest” between the manufacturer and 
the retailer. Goldfinger v. Feintuch, 276 N.Y. 281, 11 N.E. 2d 910 
(1937) ; People v. Briesblatt, 34 N.Y.S. 2d 184 (Sup. Ct. 1942). Sec- 
tions 8(b) (4) (A) and 303(a) (1) of the LMRA read, “It shall be 
unlawful ... for any labor organization to engage in... a strike 

. . where an object thereof is forcing or requiring any employer 
. or other person to cease using, selling, handling, transporting, 
or otherwise dealing in the products of any other producer, proc- 
essor, or manufacturer, or to cease doing business with any other 
person.” The term “any employer” would include the plaintiff, 
but the behavior precluded under this section has not been directed 
against Schmidt but rather against Schmidt’s customers. It was 
not an objective of the strike to force the plaintiff to cease han- 
dling the products of another person; rather it was to force the 
plaintiff's customers to cease dealing with Schmidt. A committee 
report embracing this section included the following example of 
those practices outlawed: “It would be unlawful for a union to 
boycott employer A because employer A uses or otherwise deals 
in the goods of or does business with employer B (with whom the 
union has a dispute).” Report No. 104, Senate Committee on Labor 
and Public Welfare, 80th Cong., Ist Sess. 22 (1947). As the example 
given seems to duplicate the fact pattern presented in the principal 
case it would appear that the defendants’ picketing of the plaintiff's 
customers’ places of business now constitutes an illegal boycott 
under the two quoted sections. The analysts for the Bureau of 
National Affairs and Prentice-Hall concur that such a practice 
would be enjoinable under the Act. Thus undoubtedly this par- 
ticular phase of the picketing would be enjoinable at the instiga- 
tion of the Board as being in violation of Section 8(b) (4) (A). Also 
the plaintiff apparently could recover the damages sustained as a 
result of the secondary boycott as per Section 303(b), but in seek- 
ing an injunction Schmidt was mistaken as to the proper remedy 
and the court was in error in taking jurisdiction. 

The second part of the decree in the principal case enjoined 
the employees from picketing their own employer’s place of busi- 
ness. Here the court relied on Section 303(a) (2) of the LMRA 
which reads, “It shall be unlawful . . . for any labor organization to 
engage in... a strike . . . where an object thereof is forcing or 
requiring any other employer to recognize or bargain with a labor 
organization . . . unless such labor organization has been certified 
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as the representative of such employees under . . . Section 9 of 
the National Labor Relations Act.” (Emphasis supplied.) The logi- 
cal conclusion is that the phrase “any other employer” embraces 
all employers except the employees’ own. Especially is this true 
when read in conjunction with Section 303 (a) (3) which says, “It 
shall be unlawful ... for any labor organization to engage in... 
a strike .. . where an object thereof is forcing or requiring any em- 
ployer to recognize or bargain with a particular labor organization 
as the representative of his employees if another labor organization 
has been certified as the representative of such employees under 
... Section 9 of the National Labor Relations Act.” (Emphasis sup- 
plied.) The Senate report on Sections 8(b) (4) (B) and 303 (a) (2) 
comments, “It is intended to reach strikes and boycotts conducted 
for the purpose of forcing another employer to recognize or bargain 
with a labor organization that has not been certified as the exclu- 
sive representative. It is to be observed that the primary strike 
for recognition (without a Board certification) is not proscribed.” 
SEN. Rep. No. 105, 80th Cong., Ist. Sess. 22 (1947). This latter sen- 
tence, describing exactly the fact situation in the case at bar, would 
therefore preclude any relief against the employees’ picketing of 
their own employer’s place of business. Since no other union was 
involved Section 303 (a) (3) cannot be relied upon to extend relief 
to the plaintiff. Neither would Section 303 (a) (2) apply since the 
union was not making demands of another employer but rather of 
the employees’ own employer. 

None of the other provisions of the LMRA would seem to deter 
the defendants in the exercise of their right to picket peacefully. 
Section 13 of the Act states, “Nothing in this act, except as specifi- 
cally provided for herein, shall be construed so as to either interfere 
with or impede or diminish in any way the right to strike, or to 
affect the limitations or qualifications on that right.” “Except as 
provided for herein” refers to the unfair labor practices listed in 
Section 8(b) (4) and restated in Section 303 (a). 

That the court lacked the authority to enjoin the peaceful 
picketing of the plaintiff’s place of business under the Ohio law 
seems apparent. La France Electrical Co. v. International Electrical 
Workers, supra; Wiley v. Retail Clerk Ass’n Union, supra. That 
no such authority has been conferred by the Taft-Hartley Act 
seems equally irrefutable when the legislative history and judicial] 
interpretation of that unequivocal enactment are considered. 


George D. Massar 
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PATENTS — DISCOVERY OF THE PHENOMENA OF NATURE 


Plaintiff sued for infringement of a patent issued for a bacteria 
culture; defendant counterclaimed for a declaratory judgment that 
the patent be adjudged invalid. Held, patents cannot be issued for 
the discovery of the phenomena of nature; as such the patent is 
invalid for want of invention. Funk Bros. Seed Co. v. Kalo Inocu- 
lant Co., 68 Sup. Ct. 440 (1948). 

Leguminous plants take nitrogen from the air and fix it in the 
plant for conversion to organic compounds. The ability of these 
plants to take nitrogen from the air depends on the presence of 
Rhizobia bacteria which infect and form nodules on the roots of 
the plant. There are at least six species of Rhizobia bacteria, each 
of which will infect only a particular plant. 

Prior to the instant discovery, inoculants contained only one 
species of bacteria because the species when mixed produced an in- 
hibitory effect on each other. Bond, the patentee, successfully com- 
bined several species to form a mixed culture capable of inoculating 
all leguminous plants and obtained a patent for his discovery. 

To be patentable, the final product must be properly classifiable 
as an invention or discovery of a new and useful art, machine, 
manufacture, or composition of matter. Rev. Strat. §4886 (2d ed. 
1878), as amended, 35 U.S.C. §31 (1940). The issue in this case was 
whether the patent constituted a “composition of matter” within 
the contemplation of the patent laws, or whether the patent claim 
was directed merely to a natural element per se. A discovery of the 
properties of nature per se is not patentable. De Forest Radio Co. 
v. General Electric Co., 283 U.S. 664, 684 (1931); Le Roy v. Tatham, 
14 How. 156, 175 (U.S. 1852). 

It has been said that “composition of matter” presupposes a 
combination of elements. Dennis v. Pitner, 106 F. 2d 142 (C.C.A. 
7th 1939), cert. denied, 308 U.S. 606 (1939). However, a true “ag- 
gregation” of independent elements is unpatentable if each element 
performs its same function. Richards v. Chase Elevator Co., 158 
U.S. 299, 302 (1895). The association of a rubber eraser on a lead 
pencil is not patentable because their is no joint operation. Recken- 
dorfer v. Faber, 92 U.S. 347, 358 (1875). With reference to the com- 
bination of a washing machine and wringer it was said that merely 
bringing old devices into juxtaposition and allowing each to work 
out its own effect without the production of something novel is not 
invention. Grinnell Washing Machine Co. v. Johnson Co., 247 U.S. 
426, 432 (1918). Accord, Siekert & Baum Stationery Co. v. Station- 
ers Loose Leaf Co., 51 F. 2d 326, 328 (C.C.A. 7th 1931). 

The law of nature defense may be sustained when the patent 
claim is directed to a natural element, or product, without more. 
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If, however, the invention is a natural element to be used for a 
new and useful end, there is authority to uphold the patent. Tele- 
phone Cases, 126 U.S. 1, 534 (1887) (Patent claim was upheld for 
putting a continuous current of electricity into a specified condition 
and using it in that condition, although electricity was used in its 
natural state). Accord, Cameron Septic Tank Co. v. Village of Sara- 
toga Springs, 159 Fed. 453 (C.C.A. 2d 1908). Similarly, a scientific 
truth is not a patentable invention, but a novel and useful structure 
created with the aid of scientific truth may be. Mackay Radio & 
Telegraph Co. v. Radio Corp. of America, 306 U.S. 86, 94 (1939). 

The court in the instant case was content to invalidate the 
Bond patent by saying that it was a discovery of a phenomenon of 
nature and as such was not patentable. Le Roy v. Tatham, supra. 
However, the court did recognize those cases which upheld patents 
of a law of nature discovery when the patents were to be used for 
new and useful ends. Telephone Cases, supra. The court thought 
that a new result was lacking here when they said, “Each of the 
species of .. . bacteria . . . infects the same group of leguminous 
plants which it always infected. . . . The combination of species 
produces no new bacteria, no change in the six species of bacteria, 
and no enlargement of the range of their utility. ... They serve 
the ends nature originally provided and act quite independently of 
any effort of the patentee.” Funk Bros. Seed Co. v. Kalo Inoculant 
Co., 68 Sup. Ct. 440, 442 (1948). 

It would seem that the court could have invalidated the patent 
by an analogy to the “aggregation cases.” If it be true that each of 
the bacterial species functions independently of the other, then the 
patent is probably one of the rare cases of a true aggregation with 
an independency of action such as the lead and the rubber of a 
pencil. Reckendorfer v. Faber, supra. However, it is submitted 
that the patent might have been upheld as a discovery which ful- 
fills a new and useftil end. Mackay Radio & Telegraph Co. v. Radio 
Corp. of America, supra. Bond’s mixture has the new property of 
multi-service applicability; the multi-service feature is of great im- 
portance to the farmer in eliminating the need of a different in- 
oculant for each plant, and to the dealer in decreasing his inventory. 


Charles M. Deitle 





TorTs — DEFAMATION — CENSORSHIP OF POLITICAL BROADCAST 


Air time was contracted for by several candidates for political 
speeches. After reading one of the scripts, the station canceled the 
broadcasts through fear of being sued for defamation. The candi- 
dates lodged a complaint before the Federal Communication Com- 
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mission to have the station’s license revoked for illegal censorship 
under Section 315 of the Communications Act (48 Star. 1088 (1934), 
47 U.S.C. §315 (1940). Held, license renewed. Port Huron Broadcast- 
ing Co., F.C.C. Docket No. 6987, Jan. 30, 1948. 

Although the Commission found that the station’s act of can- 
celing the broadcast was a violation of Section 315 which reads, “If 
any licensee shall permit . . . a candidate to use a broadcasting sta- 
tion .. . such licensee shall have no power of censorship over the ma- 
terial broadcast,” it reasoned that revocation of the license was not 
justified in view of the good faith of the station and the prior un- 
settled state of the law concerning this provision. See Guider, 
Liability for Defamation in Political Broadcasts, 2 J. Rapvio L. 708 
(1932). Before deciding that the station was guilty of illegal censor- 
ship, the Commission felt constrained to point out that a radio sta- 
tion was relieved from liability for defamation in a political broad- 
cast. It was this pronouncement that brought forth a separate and 
vigorous opinion by Commissicner Jones. 

In the leading case on radio defamation, a broadcasting station, 
subsequent to the passage of Section 315, was held liable for defama- 
tory statements uttered by a political speaker. Sorensen v. Wood, 123 
Neb. 348, 243 N.W. 82 (1932), appeal dismissed, 290 U.S. 599 (1933). 
The rationale of this decision was that the statutory provision pro- 
hibiting censorship merely prevents the licensee from censoring 
words as to their political and partisan trend, and does not give the 
station the privilege of joining and assisting in the publication of 
libel. Liability was based on the analogy between radio stations 
and newspapers. But see MOSER AND LEVINE, RADIO AND THE Law, 80 
(1947); Guider, Liability for Defamation in Political Broadcasts, 
supra, at 713. The Commission in the instant hearing rejected this 
analogy and used instead that of the telegraph, feeling that the in- 
ability on the part of the station to censor material puts them in 
the same position as a telegraph company which must accept all 
messages. O’Brien v. Western Union Teleg. Co., 113 F. 2d 539 
(C.C.A. Ist 1940); Gray v. Western Union Teleg. Co., 87 Ga. 350, 13 
S.E. 562 (1891). 

The only other case found on this express problem held that a 
corresponding qualified privilege against liability should go along 
with the censorship aspect of the act. Josephson v. Knickerbocker 
Broadcasting Co., 38 N.Y.S. 2d 985, 179 Misc. 787 (Sup. Ct. 1942). 

The legislative history of Section 315 is illuminating. It was 
taken over without change from Section 18 of the Radio Act of 
1927 (44 Srat. 1162). The Senate draft of Section 18 contained a 
prohibition against both censorship and liability for defamation. 
See H.R. 9971, §4, 69th Cong., Ist Sess., with Senate amendments 
(1926). The latter was dropped without reason in the final bill. 
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H.R. Rep. No. 1886, 69th Cong., 2d Sess. (1927). Suggestions for 
curing this alleged deficiency have been advanced periodically but 
nothing has been done to modify the act. See Hearings before Com- 
mittee on Interstate Commerce on S. 2910, 73d Cong., 2d Sess., 63, 
66-67 (1934). 

Recent state statutes have adopted a more liberal approach to 
the question. See Mont. Rev. Copes Ann. $5692.1 (Supp. 1939) ; Fra. 
Stat. ANN. §770.03 (1944); Iowa Cope §659.5 (1946). The most re- 
cent act is the Illinois statute which renders absolute the station’s 
immunity to the consequences of the remarks of a political speaker. 
Itt. ANN. Star. c. 38, §404.2 (Supp. 1947). 

The Communications Act of 1934 gives the FCC broad regu- 
latory powers over radio. See Comment, 12 Arr L. Rev. 372 (1941). 
This power has been liberally interpreted by the Supreme Court. 
See Barber, Competition, Free Speech and FCC Radio Network 
Regulations, 12 Gro. WAsu. L. REv. 34 (1943). But in this hearing as 
Commissioner Jones pointed out, there was no issue of defamation 
before the Commission and such determination was dictum. 


Norman W. Shibley 





TorTS—DISCIPLINARY ACTION BY RELIGIOUS SOCIETY AS INFRINGEMENT 
oF CIvIL LIBERTY 


Plaintiff had been a member of the Old Amish Church, but 
had withdrawn and joined a more liberal congregation. Soon after 
his withdrawal he bought an automobile to transport his infant 
daughter to a doctor. The purchase of the automobile was deemed 
a violation of the Articles of Faith of the Old Amish Church, which 
forbids members to use more modern means of transportation than 
a horse and buggy. The Old Church imposed a “mite” upon plain- 
tiff, even though he was no longer a member of their society. Every 
member of the old order was compelled to shun the plaintiff or be 
“mited” himself. The plaintiff, contending that the boycott violated 
his civil rights, sought to have it enjoined, and asked $40,000 dam- 
ages. Held, injunction granted and $5,000 damages awarded. Yoder 
v. Helmuth, Ohio C. P., Wayne Co., Nov. 7, 1947. 

A boycott is a combination formed to make good a threat of in- 
jury against a party unless he yield to the desires of the con- 
spirators. Dick v. Northern Pacific Ry., 86 Wash. 211, 150 Pac. 8 
(1915). 

The Ohio courts do not deny that upon questions of the disci- 
pline of members arising under a given religious code, such as the 
Articles of Faith of the Amish Church, the decisions of the church 
are ordinarily final. Ginerich v. Swartzentruber, 22 Ohio NP. 
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(N.S.) 1 (1919); Harrison v. Hoyle, 24 Ohio St. 254 (1873). How- 
ever, acts “evil in their nature,” or dangerous to the public welfare, 
will be forbidden and punished as a violation of the civil law 
though sanctioned by one or more religions. State v. Marble, 72 
Ohio St. 21, 73 N.E. 1063 (1905); Bloom v. Richards, 2 Ohio St. 387 
(1853). 

Even if the plaintiff had remained a member of the Old Amish 
Church, it would seem that the disciplinary measures reached un- 
lawful extremes. Certainly, the Ohio courts have made it clear that 
the basic concept of religious freedom includes the right of the in- 
dividual to believe whatever he wishes and the right to withdraw 
from one church and join another. Ginerich v. Swartzentruber, 
supra. “ 

Under no circumstances can a religious group be permitted to 
resort to concerted action in derogation of an individual’s civil 
rights. It seems evident that the “mite” was an intentional and co- 
ercive interference with the plaintiff's right to be unmolested in 
business and society, and was, therefore, properly enjoined. 


Charles E. Westervelt, Jr. 





TRUSTS—BENEFICIARY’S RIGHT TO CHOOSE BETWEEN 
ANNUITY AND LAND 


The settlor established a testamentary trust whereby the trus- 
tee was empowered to manage, lease or sell five parcels of real 
estate. Each of the beneficiaries was to receive income from one 
particular parcel of land. The settlor further provided that if the 
trustee in the exercise of his discretionary power should sell a 
parcel he was to purchase with the proceeds of the sale an annuity 
for the beneficiary who had been deriving income from that parcel. 
The trust was limited to a period of fifteen years of which six years 
remain. Two of the beneficiaries sought to obtain the fee simple 
title in their particular parcels of land. Held, the beneficiaries can- 
not have fee simple title in the land because it is the res of an active 
trust which the settlor intended should run for six more years. 
Feiler v. Feiler, 149 Ohio St. 17, 77 N.E. 2d 237 (1948). 

The interesting phase of the litigation is the decision rendered 
by the court of appeals. 48 Ohio L. Abs. 262, 74 N.E. 2d 384 (1947). 
That court held that the beneficiaries could not have the land, be- 
cause the settlor intended that the beneficiaries should have the an- 
nuities which were to be purchased from the proceeds of the land 
sale. 
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The beneficiaries were seeking the land rather than the annui- 
ties which were to be purchased for them according to the intent of 
the settlor, if and when the trustee chose to sell the land. In cases 
where the settlor has directed that the land be sold and the proceeds 
given to the beneficiary most courts have permitted the beneficiary 
to take the land. Ohio has recognized this equitable conversion 
doctrine. See Holt v. Lamb, 17 Ohio St. 374 (1867). When the 
trust instrument has directed an anuuity be purchased for the bene- 
ficiary, most courts have permitted the beneficiary to take the cash 
in lieu of the annuity. Barnes v. Rowley, 3 Vesey Jr. 305, 30 Eng. 
Rep. 1024 (1797), In Re Brunning, 1 Ch. 276, 78 L.J. Ch. 75, 99 L.T. 
918 (1909) , In Re Robbins, 2 Ch. 8, 76 L.J. Ch. N.S. 53 (1907), Parker 
v. Cobe, 208 Mass. 260, 94 N.E. 476 (1916), Reid v. Brown, 54 Misc. 
481, 106 N.Y. Supp. 27 (1907). The New York legislature has 
changed the rule of its court decisions by a statute which requires 
that the annuity be purchased if such was directed by the settlor. 
N. Y. Decepent Estate LAw $476. In those jurisdictions where the 
beneficiary may take the land instead of the cash and where he can 
take the cash instead of the annuity, it would seem to follow logi- 
cally that he could take the land instead of the annuity. 

The reason given for permitting the beneficiary to take the land 
instead of the cash from the sale is that ordinarily the beneficiary, 
if given the money, can purchase the land and thus render nugatory 
the sale of the land. The courts will not compel the performance 
of circuitous acts. The same reason is given for permitting the 
beneficiary to take the cash instead of the annuity. But ordinarily 
an annuity cannot be sold for the same amount that was used to 
purchase it. The person purchasing an annuity from the beneficiary 
will probably do so at a discount to compensate for the risk in- 
volved, i.e., the duration of the beneficiary’s life. Therefore the 
similarity in the two situations fails because the beneficiary, while 
receiving an equal value by taking the land or the cash, would get 
a greater value by taking the cash instead of the annuity. 

Another aspect of this problem and perhaps the one most to be 
considered in Ohio is the matter of the intent of the settlor. In 
those jurisdictions which permit a departure from the express in- 
tent of the settlor it would seem logical that they would permit 
such an election between an annuity and the cash. In England, one 
who has the sole equitable interest and is sui juris, may terminate 
the trust prior to the time designated by the settlor. Saunders v. 
Vautier, 4 Beav. 115 (1841). Hence where the testator directed 
that the annuitant shall not be entitled to the value of the annuity 
and that if he sought to sell it, it was to cease and revert, the English 
court held that the annuitant was entitled to the sum if he so chose. 
Hunt-Foulston v. Furber, 3 L.R. Ch. Div. 285, 24 Week Rep. 756 
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(1876) ; Stokes v. Cheek, 28 Beav. 620, 29 L.J. Ch. N.S. 922 (1860). 
But in America, the indestructible trust doctrine is upheld by most 
courts. Claflin v. Claflin, 149 Mass. 19, 20 N.E. 454 (1889); Stier v. 
Nashville Trust Co., 158 Fed. 601 (C.C.A. 6th 1908); Jourolman v. 
Massingill, 86 Tenn. 81, 5 S.W. 719 (1887); White, Indestructible 
Trusts in Ohio, 2 U. or Cin. L. REv. 333 (1928). Since the intent of 
the settlor is stressed and held to be all-controlling in those cases, 
it should likewise be stressed in the matter of purchasing an an- 
nuity. 

Ohio has emphasized the importance of following the intent and 
wishes of the settlor so long as they do not contravene public policy. 
Union Savings Bank & Trust Co. v. Alter, 103 Ohio St. 188, 132 N.E. 
834 (1921). The annuity is comparable to a trust in that the bene- 
ficiary derives income periodically from a sum of money or 
property set aside for that purpose. Undoubtedly the settlor in- 
tends to have the beneficiary well provided for, whether it be by 
trust or by annuity. Thus, if and when this problem of election 
arises before the Ohio Supreme Court, it well may carry out the 
intent of the settlor and deny the beneficiary the right to elect be- 
tween an annuity and cash and also, deny the right to have land in 
lieu of an annuity. 

Jack W. Folkerth 





WILLS—CONSTRUCTION OF AMBIGUOUS DEVISE—-FEE SIMPLE 
or LIFE ESTATE? 


Testatrix was beneficiary of her sister’s will, which read in part: 
“ ,. the balance of my estate both real and personal of every de- 
scription be given to my sister, .. . to do with and use as she sees 
best fit to do. And after her death what is left if any be given to 
my nephew’s children.” Plaintiffs are the nephew’s children and 
claim as remaindermen under the clause; defendant is testatrix’ 
husband, executor and residuary devisee. Plaintiffs contend that 
the first taker (the testatrix) took only a life estate with a power 
of disposition under the clause under construction. Defendant con- 
tends first taker took a fee and that plaintiffs took nothing, the at- 
tempted limitation over being void. Held, first taker received a life 
estate with a power to consume for her benefit. DeWolf v. Frazier, 
80 Ohio App. 150, 73 N.E. 2d 212 (1947). 

The case is in accord with the Ohio line of authority in constru- 
ing an ambiguous devise with an accompanying power as a devise 
of a life estate. Baxter v. Bowyer, 19 Ohio St. 490 (1866); Johnson 
v. Johnson, 51 Ohio St. 446, 38 N.E. 61 (1894); Robbins v. Smith, 72 
Ohio St. 1, 73 N.E. 1051 (1905); Fetter v. Rettig, 98 Ohio St. 428, 121 
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N.E. 696 (1918); Raymund v. Williams, 100 Ohio St. 544, 127 N.E. 
925 (1919); Tax Commission v. Oswald, 109 Ohio St. 36, 141 N.E. 678 
(1923); Murphy v. Widows’ Home and Asylum, 21 Ohio App. 174, 
151 N.E. 783 (1925). 

Baxter v. Bowyer, supra, is a leading case for the proposition 
that a devise in general terms, which by itself would be sufficient 
to pass a fee, vests only a life estate where a gift over of a remainder 
follows the primary devise. At the time the Baxter case was de- 
cided, the leading cases in the field held, under similar fact situa- 
tions, that the devise was of a fee, and that the attempted limitation 
over was void. Jackson, ex dem. Brewster v. Bull, 10 Johnson 19 
(N.Y. 1813) ; Jackson, ex dem. Livingston v. Robins, 16 Johnson 537 
(N.Y. 1819). The court in the Baxter case justified their decision 
on a slight distinction between the words of the grant of the re- 
mainder in the Ohio situation and those of the instruments under 
construction in New York. The court stated that the words “all the 
property remaining” in the Baxter will imported considerably less 
control of the property by the first taker than did the words “such 
part of the estate as... (the devisee) . . . chose to leave” in the two 
New York cases, and therefore held that the Baxter will conveyed 
only a life estate to the first beneficiary. This fine distinction has 
apparently never been made by courts in other states and has not 
been made by the courts of Ohio in subsequent cases, although the 
courts have uniformly reached the same result as did the court in 
the Baxter case. 

Later Ohio cases, in determining the nature of the estate de- 
vised have relied on several intrinsic factors. If the words of the 
devise state specifically “for life,” there is, of course, no problem. If 
the devise is in general terms, the presence and nature of any power 
of disposition of the subject matter is significant, but not controlling. 
Where the estate given is not accompanied by any power of disposi- 
tion, it is generally held that the devise is one of a fee simple and 
that any attempted limitation over is void. Stewer v. Steuer, 8 Ohio 
C.C. (N.S.) 71, 28 Ohio C.C. 145 (1905) ; Trumbull v. Stentz, 30 Ohio 
App. 34, 164 N.E. 57 (1929); Krumm v. Cuneo, 71 Ohio App. 521, 47 
N.E. 2d 1001 (1942). Also, where the estate given is accompanied 
by an unlimited and unrestricted power of absolute disposition of 
the subject matter of the devise, it is generally held that the devise 
is one of a fee simple, and that any attempted limitation over is 
void. Wells v. Brown, 167 C.C.A. 180, 255 Fed. 852 (1919); Eubank 
v. Smiley, 130 Ind. 393, 29 N.E. 919 (1892); Kelley v. Meins, 135 
Mass. 231 (1883); Helmer v. Shoemaker, 22 Wend. 137 (N.Y. 1879). 
In only one instance have the courts of Ohio construed the accom- 
panying power as being unlimited and unrestricted and in that case 
the estate had been conveyed by the first taker in her lifetime, 
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Widows’ Home v. Lippardt, 70 Ohio St. 261, 71 N.E. 770 (1904). 
Where the power of disposition in the first taker is limited as to its 
exercise—e.g., a power to dispose of in any manner she choose ex- 
cept by will—the devise is construed as one of a life estate only. 
Tuthill v. Davis, 121 App. Div. 290, 105 N.Y. Supp. 672 (2d Dep’t 
1907) ; Johnson v. Johnson, supra; Tax Commission v. Oswald, supra; 
Murphy v. Widows’ Home and Asylum, supra. 

The Johnson case, supra, exemplifies the reluctance of the Ohio 
courts to invalidate a remainder over in the face of a power of dis- 
position in the first taker. In that case, the power was described 
in the will as “full power to bargain, sell, convey, exchange or 
dispose of as she may think proper.” The court held that the devisee 
was limited as to the exercise of the power to the consumption of the 
property during her lifetime. The court cited Baxter v. Bowyer but 
made no mention of the distinction in wording discussed earlier. 
Since the Johnson case, the courts have tended to infer from the 
presence of any power that the intention of the testator was to grant 
a limited power of consumption during the lifetime of the first 
taker, and thus have validated otherwise meaningless gifts over to 
successive remaindermen. 

Myron E. Reinman 

















